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The Green Bag—Publishers’ Brief 





TALKS ON THE GREEN BAG’S POLICY 


2. “REVIEW OF PERIODICALS.” 


7. oe years ago the Green Bag was 

founded for the purpose of maintaining 
a distinctive character which should appeal 
not merely to lawyers of a particular locality 
but to the profession at large. Since the first 
year the number of legal publications of 
every sort has vastly increased. The major- 
ity of them maintain a strongly specialized 
character, and are designed primarily to 
attract the readers of a particular state or the 
graduates of a particular law school. The 
strongly local character of many is intensified 
by their policy of regularly reporting the judicial 
decisions of their states and paying little 
heed to what is going on in other parts of the 
country. The number of lawyers who read 
these specialized publications and who fancy 
that they have no time for other law maga- 
zines is doubtless large. But the Green Bag, 
because it is the organ of no special institu- 
tion or locality, is able to pursue a much 
broader and less provincial policy, and ad- 
dresses itself to readers interested in the law 
in general and desirous of keeping in touch 
with developments in all sections of the legal 
world. The policy was clearly defined in this 
respect before the present publishers took 
possession, and their effort has been to develop 
it still further by freeing the magazine as far 
as possible from the sectional limitations 
which the East, New England particularly, 
is supposed to foster. Their aim is not to 
belittle any forces working for culture and 
progress, but at the same time to represent, 
as far as possible, whatever is best in the 
profession in America. 

The position of the Green Bag in relation 
to the other legal monthlies is such that it 
stands apart from them wholly by itself. 
The question that the busy lawyer has to ask 
himself is not, “Should I read the Green Bag 
or the So-and-So Law Review?’ but rather, 
‘What kind of a law magazine shall I read?” 
The natural answer should be, “The kind 
which is not only readable but which covers 
the broadest field, and which furnishes the 
maximum amount of really useful informa- 


tion between its covers.’’ Consequently the 
Green Bag is readily singled out by those who 
can read only one magazine, and all the 
more reason for choosing is the fact that it jg 
the key to all the others, a compendium of 
all that is best in the others, a legal review of 
reviews which keeps one in contact with 
current legal thought through the entire field, 

The department entitled ‘‘Review of Per. 
odicals’” is an invaluable feature of the Green 
Bag. It draws the reader’s attention to 
what is really important in current legal dis. 
cussion, separates the wheat from the chaff 
so that his time is not wasted on insignificant 
matters, and gives him the pith of notabk 
legal articles carefully extracted with a view 
to saving his time for him. Regularly every 
month, the Green Bag subscriber has set 
before him anabstract of theimportant articles 
in all the legal periodicals published during 
the past thirty days, and of the chief articles 
of a distinctly legal interest appearing during 
that period in popular and non-technical 
periodicals. There is no other legal publica 
tion, so far as we know, which furnishes this 
information in a form sufficiently full in 
detail and condensed in space to be of prac 
tical utility. 

In consequence of our purposed adherence 
to a high scientific standard as the best means 
of securing that good-will which is the most 
desirable and most permanently valuable 
asset of publishing enterprises, we have made 
the ‘‘Review of Periodicals’’ an epitome, a 
far as may be, of scientific material arranged 
in a scientific classification. The lawyer wil 
not find matter relating to ‘‘Constitutional 
Law,” “(Common Law,” and “Jurisprudence,” 
for example, presented under those headings, 
for the reason that the terms mean nothing 
definite because of their virtually unlimited 
scope and because they may overlap or it 
clude one other. On the contrary, an effort 
is made to follow the system of classification 
approved by the leading modern authori- 
ties. To quote Andrews, for example: “We 
have the common law, the constitution, and 
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judicial decisions. But these are not the 
sources of our law although often erroneously 
so called. They are the media of communi- 
cation—the means of expression; but there is 
only one source—the people. There being 
but one source, there is no room for classify- 
ing according to the source... ." (Am. 
Law, 2d ed., v. 1, p. 45, footnote 7.) 

Because of the care exercised in the prepara- 
tion of this ‘‘Review of Periodicals,” it should 
be of great usefulness to all interested in the 
law as an object of scientific study. The 
lawyer who looks at his profession from a 
distinctly humane standpoint, and who re- 
gatds the law as not simply a trade but an 
inspiring science, and possibly even as one 
of the humanities, finds this department 
helpful, and so should the legal scholar who 
is seeking to keep thoroughly familiar with 
the results of contemporary research. In con- 
formity with the controlling policy is the 
treatment of the law as simply one branch of 
a group of closely allied subjects toward 
which it stands frequently in a dependent 
relation. The respectful attention paid to 
any contribution in an outlying department 
of investigation, which may indirectly affect 
the law itself, ought to meet with favor both 


in scientific circles and among the more intel- 
ligent class of lawyers. 

The close relation subsisting between juris- 
prudence and political science is one which 
legal publications as a whole tend to under- 
value, and the Green Bag aims to preserve 
in this regard a proper perspective. Students 
of political science will find it easier to keep 
up to date if they read regularly the material 
embraced in the ‘‘Review of Periodicals’ 
under the heading ‘“‘Government.”’ Politics, 
except in some of its non-legal bearings, is 
virtually the science of that branch of law 
which deals with men in their relations of 
submission to social or personal authority, 
or to government. The law of government 
is a subject in which lawyers and students of 
the science of politics are interested about 
equally. 

When the reader of the Green Bag secures 
his complete volume he will have conveniently 
at hand a digest of the important periodical 
literature of the year, selected and arranged 
in such a form as to be of utility to the person 
interested in the law as a science or as one of 
the humanities. The ‘Review of Periodicals” 
will thus not serve a transient purpose but 
will be of enduring value. 
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Covenants Without the Sword* 


By Omer F. HERSHEY, OF THE BALTIMORE BaR 


NIVERSAL empire did not bring 
universal peace; and the civilized 
world today is too wide for universal 
empire, if, indeed, it will tolerate empire 
at all. A universal church did not 
bring universal peace, although it was 
a church dedicated to peace and to 
good will; and today human reason is 
too varied and too militant to yield to a 
universal church. The cry of humanity 
for social justice and human brother- 
hood has grown more and more uni- 
versal; but the dream of the prophet, 
that nation shall not lift up sword 
against nation and shall learn war no 
more, is answered still by the tramp, 
tramp, tramp of countless soldiers and 
the frantic building of priceless Dread- 
noughts. But what the Hebrew prophet 
and Greek philosopher and Roman em- 
peror of antiquity failed to do, and what 
the priest and poet and statesman of our 
day have only been able to realize in 
their dreams, we are now told the lawyer 
is about to accomplish. 

A universal legal tribunal, a “High 
Court of Justice of the World,” a ‘“‘Su- 
preme Court of the Nations,’”’ an ‘‘Inter- 
national Court of Arbitral Justice” is 
now to succeed where other movements 


* Read at the meeting of the Maryland State 
mi Association, at Old Point Comfort, Va., July 9, 
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failed. Humanity is about to make its 
judicial appearance in the world. In 
the grandiloquent phrases of the Bar 
Association of New York in their peti- 
tion to President Cleveland shortly after 
his Venezuelan scare, praying that he 
“‘serve the cause of humanity”’ by favor- 
ing such a Court, we are now about ‘“‘to 
compass the realization of the dream of 
good men in every period of the world’s 
history, when nations shall learn war 
no more and enlightened reason shall 
fight the only battles fought among the 
children of men.” 

Enlightened reason, which is often 
benighted unreason, human passion, 
human prejudice, the envies, the 
jealousies, the rivalries, the ambitions, 
the perversities of diverse people, which 
would not give in to the Universal Em- 
peror nor bow to the Universal Church, 
are expected to yield gracefully and 
contentedly to the decrees of a Uni- 
versal Court. Let but a legal rule exist 
and a legal tribunal be established to 
expound and apply it, and humanity, 
which has been deaf to the preacher 
and blind to the philosopher, will hear 
the law and read the decree and humbly 
obey. Like the Roman pretor, this 
great Court will interpose its vim fiert 
veto, and a law-abiding, justice-loving 
world, lawless only through ignorance 
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of the law and unjust only because no 
living voice of universal law proclaims 
the rule of justice, will beat its swords 
into plowshares and its spears into 
pruning hooks and learn war no more. 

Such a notion, gravely entertained 
by statesmen and promulgated by con- 
ventions and conferences of laymen, 
who are not prone to think any too well 
of law in its domestic manifestations, is 
indeed flattering to the law. And it is 
from the view-point of our profession, 
as practising lawyers and as men more 
or less versed in the law in its practical 
applications, that I think it worth our 
while to study the first of the veux of 
the last Hague Conference, proposing 
the establishment of what is officially 
called a Permanent Court of Arbitral 
Justice. While I wish to discuss the 
scheme for such an international tribunal 
only in general terms, and if I may with 
becoming modesty say so only in its 
more philosophic aspects, it may be well 
to outline briefly the specific Hague 
proposal for such a Court, especially as 
it is the culmination of a great variety 
of movements so far in that direction. 

The first Hague Conference in 1899 
created a so-called Permanent Court of 
Arbitration, which is still in existence. 
It is, however, not a “‘permanent’”’ trib- 
unal, nor even a “tribunal” at all. Itis 
simply a panel of about sixty possible 
arbitrators named by the signatory 
powers, from which list judges may be 
selected by the disputant nations for a 
given case. 

It has none of the functions nor powers 
of a court, has no permanence nor con- 
tinuity, and is at best a cumbersome, 
time-consuming and expensive contriv- 
ance. The arbitrators selected from the 
panel merely assemble and deliver judg- 
ment on any clearly defined issue pre- 
sented to them by two or more litigant 
nations which have previously agreed to 
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select them and abide by their decision 
The rules of procedure may be varie; 
to suit the parties, and the fulfillment of 
the award is left to the honor of the 
disputants and to the moral compulsion 
of international public opinion. Since 
its creation ten yearsago this Court has 
been used in five cases only; and it owes 
its existence almost entirely, I think 
to a desire on the part of the first Hague 
Conference not to adjourn without doing 
something that might be construed as aq 
step in the direction of a real Inter. 
national Court. 

At the second Hague Conference in 
1907 the question of such a real Inter. 
national Court threatened to pass from 
the academic to the practical stage. 
No one could follow the proceedings of 
the Conference without realizing that its 
members took their work with much 
seriousness and solemnity, and had hopes 
of accomplishing great resuJts; but, at 
the same time, one could not help sus- 
pecting that the chancelleries of the 
great Powers were smiling up their 
sleeves at the solemn consideration their 
representatives at the Conference were 
giving to questions of great abstract 
worth but of little possibility of concrete 
fulfillment. Just as your political boss 
permits his puppets to debate profound 
questions with profound sincerity be 
fore he pulls the strings that actually 
move the machinery, so England, Ger- 
many, Russia, Japan, and even the 
United States permitted and even im 
structed their delegates to submit pro 
posals and agree to veux, which, 4s 
practical possibilities, they well knew 
had not the remotest hope of success. 
I have a suspicion that this Supreme 
Court project belongs to this category. 

However, the proposal for such 4 
Court bulked large in the proceedings 
of the Conference; and it should be all 
the more interesting to us as lawyers, 
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because its most ardent advocate was 
Secretary Root, facile princeps the leader 
of our American bar. In his instruc- 
tions to the American delegates, Secre- 
tary Root said :— 


“If there could be a tribunal which would 
pass upon questions between nations with the 
same impartial and impersonal judgment that 
the Supreme Court of the United States gives 
to questions arising between citizens of the 
different states, or between foreign citizens 
and the citizens of the United States, there 
can be no doubt that nations would be more 
ready to submit their controversies to its 
decision than they are now to take the chances 
of arbitration. It should be your efforts to 
bring about in the second Conference a 
development of the Hague Tribunal into a 
permanent tribunal composed of judges who 
are judicial officers and nothing else, who are 
paid adequate salaries, who have no other 
occupation, and who will devote their entire 
time to the trial and decision of international 
causes by judicial methods and under a sense 
of judicial responsibility. These judges should 
be selected from the different countries so that 
the different systems of law and procedure 
and the principal languages shall be fairly 
represented. The Court should be made of 
such dignity, consideration and rank that the 
best and ablest jurists will accept appoint- 
ment to it, and that the whole world will have 
absolute confidence in its judgments.” 


It would consume too much time to 
go into the details of the plan for this 
Court aseventually formulated and ac- 
cepted. Suffice it to say that the plan 
proposed, for political reasons, appar- 
ently did not contemplate the abolition 
of the existing so-called Permanent Arbi- 
tration Tribunal, but it covered with 
considerable skill the defects inherent 
in that abortive institution. The new 
Court is referred to in the plan as the 
Permanent Court of Arbitral Justice; 
and the theory and detail of its organiza- 
tion carry out the suggestions of Secre- 
tary Root. The Conference, however, 
merely approved the organization of 
such a Court and commended to the 
signatory powers the adoption of the 
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plan agreed upon, leaving to be deter- 
mined the method by which judges 
should be selected. Upon this question 
an irreconcilable difference of opinion 
developed at the Conference, and the 
whole project was defeated. 

Perhaps I should also allude to the 
existing ‘‘Hague Tribunal,” with certain 
executive functions of possible useful- 
ness, as well as to the ‘International 
Prize Court’”’ composed of fifteen judges 
which the Hague Conference actually 
did agree upon. This Court, in case of 
actual war, should prove of real service, 
though it loses much of its value as a 
real tribunal by the provisions of Article 
7 of the Convention creating it, which 
provides :— 


“If a question of law to be decided is cov- 
ered by a treaty in force between the belliger- 
ent captor and a power which is itself or the 
subject or citizen of which is a party to the 
proceedings, the Court is governed by the 
provisions of the said treaty. In the absence 
of such provisions, the Court shall apply the 
rules of international law. If no generally 
recognized rule exists, the Court shall give 
judgment in accordance with the general 
principles of justice and equity.” 


The obvious limitations of this tribunal 
may be somewhat overcome by the work 
of a Naval Conference of the leading 
nations recently convened by England, 
at which a convention of seventy-six 
articles was agreed upon as to what the 
delegates believe to be the law on such 
subjects as blockade, contraband, un- 
neutral prizes, determination of enemy 
character of ships, convoy, resistance to 
search, compensation for illegal seizure, 
etc. This declaration of ‘‘what ought 
to be law’’ must, of course, be ratified 
by the signatory powers, after which 
presumably it becomes “‘law’’—but 
hardly international law in any juristic 
sense. It is also worth noting that 
towards the end of this London Con- 
ference the American delegation sub- 








mitted an official proposition to establish 
a Court of Arbitral Justice as proposed 
at the second Hague Conference, and to 
allow the judges of the Prize Court to sit 
also as judges of this Court. This pro- 
position was rejected. 

The work of this London Conference, 
in providing a body of conventional or 
treaty “law’’ and in harmonizing the 
varying rules and practices now prevail- 
ing in prize litigation, is, of course, a 
great step forward if ratified; but it is 
after all an institution made necessary 
by actual war, and I mention it here 
only because the advocates of a general 
Court of Nations see in it a step towards 
their goal. There seems to be a unanim- 
ity of opinion among writers on this 
subject that, now that a start has been 
made, the next Hague Conference will 
agree upon such a Court; and there is 
undoubtedly a tremendous movement 
for it on the part of publicists and the 
various societies and individuals work- 
ing for the general cause of Peace, the 
Federation of the World, the Parlia- 
ment of Man, and the like. Let us see 
whether these expectations are justified. 

I shall not stop to analyze the plan 
proposed nor the more obvious objec- 
tions to it. Many interesting practical 
questions connected with the creation of 
such a Court do, of course, at once 
suggest themselves to you as practising 
lawyers. Under our Constitution how 
could we agree to it? What form of 
procedure should or could be adopted? 
What general system of jurisprudence 
should prevail? What language should 
be used? How could jurisdiction be 
obtained over refractory parties, or de- 
crees enforced? I shall pass these ques- 
tions by. Most of them have been 
answered, at least to the satisfaction of 
the proponents. So, too, I shall resist 
the temptation that comes to every 
lawyer who has to do with international 
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law, “the vanishing point of jurispru- 
dence,”’ to say some unkind things about 
that unsatisfactory branch of our science. 
To most of us it is too often a mere 
bundle of contradictory precedents and 
emasculated fictions, adorned by the 
moral precepts of many generations of 
college professors and learned text- 
writers. We have, as lawyers, allowed 
this branch of jurisprudence to fall into 
other hands and perhaps we have no 
business in their territory; certainly we 
are looked upon as interlopers. ‘What 
business have you,’’ pertinently de- 
manded Orgetorix of Cesar, “‘in this 
Gaul of mine which I have conquered?” 
The idea of such a Court should, how- 
ever, interest all of us as students of the 
general philosophy of law. This propo- 
sition to substitute the lawyer for the 
soldier, and the pen for the sword, is 
quite the most ambitious world move- 
ment of our era. Aside from all ques- 
tions of feasibility, it should interest 
us as American lawyers especially, be- 
cause (1) it is a phase of an idea that is 
today at work everywhere in American 
law-giving, and because (2) it is an 
attempt of the Anglo-American to en- 
force his ideas of the science of law 
upon peoples that hitherto have enter- 
tained radically different theories. 
Before discussing the proposition gen- 
erally it is of capital importance to note 
that the idea of a purely juristic solu- 
tion of the problem of putting an end 
to war is of Anglo-American origin. 
Perhaps if this fact were more fully 
realized, the difficulties, if not the futil- 
ity, of the whole plan would be better 
appreciated. At least, I think it well 
to establish briefly this proposition. 
The Grand Design of Henri IV, the 
elaboration thereof by the Abbé de St. 
Pierre, Kant’s scheme of perpetual peace, 
and the schemes of modern Continental 
writers, are attempts not at a juristic, 
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but at a political solution. Perhaps 
William Penn’s plan for a “‘European 
Diet, Parliament or Estates’’ (1893) is 
the first suggestion of a Universal Court. 
But Penn’s scheme, too, is on the whole 
an attempt at a political and not a 
juristic solution. True, he insists chiefly 
upon the judicial functions of the Uni- 
versal Parliament he proposes. Evi- 
dently, however, he expected it to de- 
cide questions as a political assembly 
rather than as a court.! 

Jeremy Bentham, to whom we owe 
the term “international law,’ was the 
first (1789) to propose the purely juristic 
solution—to propose an International 
Court which was to administer an inter- 
national law. His plan was for “a 
common court of judicature,”’ whose 
power “would consist’”’ (1) in reporting 
its opinions, (2) in causing those opin- 
ions to be circulated in the dominion of 
each state, (3) after a certain time, in 
putting the refractory state under the 
“ban of Europe.” 

With the first suggestion of a court 
arises at once the question of ‘‘sanction.”’ 
Bentham believed the ‘‘ban of Europe”’ 
would be effective. In the last analysis, 
no other, or at least no better, sanction 
is suggested by the present day advo- 
cates of this Court. And yet we have 
ample historical evidence of its impo- 
tence. This “‘ban’’ at once suggests to 
you, for example, ‘‘sacratio,” in the 
beginning of Roman law. If one vio- 
lated the rules of fas he was devoted 
by the Pontifices to the infernal gods. 
It was this outlawry, or devotion by 
Sacratio to the infernal gods, which con- 
stituted the penalty in most of those 
constitutional pacts between the differ- 
ent bodies forming the Roman state, 
Which pass for the early leges of the 
Tepublic. Indeed, the early statutes soon 


'See Darby, International Tribunals, 20. 
gt pentham’s Works, Bowring’sed., vol. II, 546 
seq. 
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added, “if any one acts counter to this 
statute, ‘saceresto.’’’ Festus says: “But 
he is a man devoted to the infernal gods 
(homo sacer) whom the people have 
adjudged by reason of wrong-doing, nor 
is it allowable for him to be sacrificed, 
but he who kills him shall not be con- 
demned of murder.’’? 

So, likewise, this proposed ban of 
Europe or ban of the civilized world is 
not unlike the excommunication and 
interdict wielded by the medieval church. 
And, indeed, it is not a far-fetched idea 
to say that during the middle ages such 
sanction as international law actually 
had was given to it almost entirely by 
the great power of the Papacy; or, per- 
haps, I ought to put it that for cen- 
turies the peculiar power of the Pope 
actually did give international law a 
real ‘“‘sanction.’”” Bentham refers to this 
as a “religious sanction.” 

But all such sanctions speedily be- 
came brutum fulmen. Sacratio, at first 
over-severe, came to be obsolete. The 
interdict and Papal excommunication 
lost their terrors when the latter came 
to be put to the test in the case of 
Luther. Yet such is the sanction which 
is now to be revived.* 

Next after Bentham came the Ameri- 
can peace societies, which have been 
persistent advocates of such a plan. The 
first of these societies arose in America 
in 1814-15. England followed in 1816. 
Since then they have spread over Europe. 
At the Hague Conference in 1907, the 
pacificists were more in evidence and 
more active than the regular delegates.” 

At first the idea of the American 
Peace Society was political. Its mem- 





3Festus sub voc. “Sacer”: Bruns, Fontes Juris 
Romani Antiqui, 6th ed., vol. II, 41. 

*Root, ‘The Sanction of International Law,”’ 
2 Am. Jour. Int. Law, 451, 453; Scott, “The Legal 
Nature of International Law,” 1 Am. Jour. Int. 
Law, 831, 832, 840, 841. 

5See Pradier-Fodéré, Droit International Public, 
VI, 116, note, and Kliiber (French ed.) Droit des 
Gens, par. 329, note. 
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bers saw the solution of war in a “‘Con- 
gress of Nations.’’ At their first meet- 
ing in 1828 they arranged a prize 
competition for essays on this subject. 
In 1840 they put out a plan for a Con- 
gress of Nations and a Court of Nations 
—the Court to be “permanent like the 
Supreme Court of the United States.” 
This Court was to act as “‘conservators 
of the peace of Christendom,” and 
watch over the welfare of mankind both 
of the nations of the confederacy and 
the world at large. Where it could not 
decide authoritatively it was to offer 
to mediate. And mediation, or some 
form of international organization pro- 
viding the machinery or the excuse for 
mediation, I may say in passing, seems 
to me probably to be the only method 
of outside interference in a given dis- 
pute which is capable of much practical 
development or usefulness.® 

In 1880 Sheldon Amos, an English 
lawyer, sometime Professor in the Uni- 
versity of London, wrote a book entitled 
“Legal and Political Remedies for War,” 
in which, briefly, he argues for an Inter- 
national Court, permanently constituted, 
as an aid to diplomacy in that it fur- 
nishes a means of “obtaining a ready 
and immediate decision of questions of 
law and fact which from time to time 
come into controversy.”’ 

But Professor Amos, as a practical 
lawyer, recognizes that much more than 
such a Court is needed,—that it is at 
most a mere incident. ‘‘The main and 
only hope,” he says, “for maintaining 
throughout large populations a balance 
of mind and moral self-restraint in the 
presence of irritating instruments and 
diplomatic controversies is to be found 
in such a popular training as shall bring 
the brutal passions of an associated 
crowd under exactly the same chronic 


®Darby, International Tribunals, 231. 


Essay 
of A. P. Sprague (1876), Darby 225. 
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discipline as the civilized individua| 
man, not to say the Christian, has long 
learned to exercise in the control of his 
own spirit.’”” 

In 1887 Leone Levi, a barrister of 
Lincoln’s Inn, published a draft pro ject 
of a “Council and High Court of Inter. 
national Arbitration.’”’ His fourteenth 
proposition, as revised by Lord Hob. 
house, reads :— 


“It is not contemplated to provide for the 
exercise of physical force in order to secure 
reference to the council, or to compel com. 
pliance with the award of the court when 
made. The authority of the council is moral, 
not physical. Nevertheless, when the award 
of its regularly approved court is set at naught 
by the contending parties, it shall be the duty 
of the council to communicate the facts of the 
case and the award of the court thereon to all 
the states represented in the same.’” 


In other words, if its decision was dis- 
regarded, the court could protest. 

‘“‘My Lord,” said Mr. Hunt, in a well- 
known legal anecdote, “I desire only to 
protest.” ‘Oh! is that all?’ said Lord 
Ellenborough. ‘By all means protest 
and go about your business.’’ ‘‘So Mr. 
Hunt protested and went about his 
business, and my lord went unruffled to 
his dinner, and both parties were con- 
tent.’”? 

During the last few years we have 
had the ambitious efforts of the Inter- 
parliamentary Union, the plan of Sir 
Edmund Hornby,’ the proposition sub- 
mitted to the Universal Peace Con- 
ference at Chicago, in 1893, by William 
Allen Butler, Dorman B. Eaton and 


7See also Scheme proposed in Lorimer’s “Insti- 
tutes of the Law of Nations,” II, 279-287 (1884) 
which, although it has provision for a judiciary, 1s 
chiefly political. See also Molinari’s Scheme for a 
‘‘League of Neutral Powers” (1887), which is also 4 

litical solution. See Maine, International Law, 

ect. 12. 

8Darby, International Tribunals, 60. See also 
the same proposition differently worded in Levi, 
International Law, 273. 

®Campbell’s Lives of the Chief Justices, 3d ed., 
vol. 4, page 303. 


Darby, 188. 
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Cephas Brainerd,’ the petition of the 
New York State Bar Association in 
1396,!2 followed by the eloquent appeal 
of Russell of Kiloween the same year 
before the American Bar Association, the 
resolutions of the National Arbitration 
and Peace Congress at New York in 
April, 1907,’* the resolutions of the 
Lake Mohonk Conference at its sessions 
of 1907 and 1909; and since the last 
Hague Conference there has been no 
end of pastoral, conventional, and edi- 
torial propaganda. 

But the striking part of all this effort 
for such a Court is its Anglo-American 
origin. The only project prior to the 
Hague Conference in 1907 that has not 
emanated from England or America is 
the resolution adopted by the Inter- 
parliamentary Conference at Brussels, 
in 1895,'* and this really had an Eng- 
lish origin, just as the Hague proposition 
had an American origin. 
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Having given this cursory history of 
the movement, let us now consider (1) 
the proposal itself. What are its in- 
herent virtues and defects? How far 
may we expect it to accomplish the 
great purposes for which it is designed? 
For if it cannot accomplish measurably 
these purposes—if it will not bear the 
strain of a real conflict, say, for example, 
between England and Germany, will it 
not set back the cause of peace and 
undermine international law instead of 
strengthening it? Would not its failure 
destroy all respect for a system whose 
strongest partisans admit that it rests 
upon no support more substantial than 
the moral sentiment of nations and on 
international public opinion, whatever 
that may be. And (2) let us consider 
the reasons that impel English and 
Americans to advocate such a Court so 
persistently—in other words, its rela- 
tions to Anglo-American juristic thought. 


II 


“Covenants, without the sword, are but words, and of no strength to 


secure a man at all.””* 


‘“‘ Unfortunately for the welfare of the world, men are not so consti- 


tuted that to know the right is to do it. 


Each man tends ever to do 


what is right in his own eyes, instead of that which is right in the eyes 
of mankind at large, preferring the relatively to the absolutely good. 
If, therefore, we would maintain the right, it is necessary to add com- 


pulsion to instruction. 


needful to compel men to walk therein. 


It is not enough to point out the way; it is 


2916 


“A legal proposition without legal compulsion behind it is a contra- 


diction in itself; a fire that burns not, a light that shines not. 


A 


In a sense, this would be a court not 
only without a sword behind it, but 
without even any law to administer. 
It would have largely to create its own 


"Ibid., 124. 

"JIbid., 138. 

Am. Jour. Int. Law, vols. I, II and III. See 
also Sir Thomas Barclay’s book (1907); papers 
by Clarke, Ralston, Scott, et al. (Am. Jour. Int. 
Law, vols. I, II and III). 


‘Darby, 132. 


o917 


law. Andin saying this I do not mean 
to adopt the Austinian conception of 
law, nor to be drawn into any discussion 
of the several schools of international 
law, who still argue over their doctrinal 
differences as earnestly, if not as bitterly, 
as the early Schoolmen. 


Hobbes (Molesworth ed.), vol. 3, p. 154. 


%Salmond, First Principles of Jurisprudence, 
17-18. 


NThering, Zweck im Recht, I, 322 (3d ed.). 
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There is an old and well-worn con- 
troversy whether without some sanction 
behind it international law is law at all. 
It is not necessary to go into that ques- 
tion, though I may say that it seems 
to me that the orthodox notions about 
“sanction” are somewhat archaic. The 
notion of an irresistible executive is one 
extreme, and high-sounding generalities 
about ‘‘natural justice,’ ‘laws of 
nature,’”’ etc., the other. International 
law is simply in the stage in which the 
ordinary law was before the evolution 
of the modern state had given it sanction 
as we now know it. 

“International law is merely the formal 
expression of the public opinion of the civil- 
ized world respecting the rules of conduct 
which ought to govern the relations of inde- 
pendent nations, and is, consequently, derived 
from the source from which all public opinion 
flows—the moral and intellectual convictions 
of mankind.” 

‘‘When, in the second place, we ask what 
are the sanctions of international law, it is 
plain from what has already been said that 
they can only be such as opinion has at its dis- 
posal.” 

In the last analysis, abstractions aside, 
the sanction of international law, as of 
all law, is conformity to the general 
sense of justice. Though now, having 
formulated that statement, I am not 
sure whether I agree with myself. I 
ought, at least, to define what I mean 
by ‘‘justice.” I don’t mean “natural 
justice,” known on the docket some- 
times as “the law of God,” and at 
other times and in other moods as 
the “law of nature,’ ‘‘custom,” 
“usage,” “utility,” etc. I mean by 
“justice,” in this connection, rather 
that sense of fair dealing and of give and 
take, that form of orderly procedure 
and accepted usage in our human rela- 
tions, that system of morality, which we 
accept; in short, that sense of right con- 


'8Cairnes, Political Essays, 112. 
18Tbid, 114. 
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duct which appeals to our emotions and 
in due time gets itself written into our 
civilization and our law. The idea of 
justice comes slowly with a race or a 
people or even an individual. Wager 
of battle, so dear to the Norman con- 
querors, did not actually disappear until 
the nineteenth century, and, indeed, in a 
measure still survives. ‘‘Four stages,” 
says Professor Pound ,— 

‘“‘may be observed in the development of the 
juristic idea of justice. ... We say that 
the end of law is the administration of justice. 
What do we mean here by the term ‘justice’? 
What is it that courts and jurists have sought 
to accomplish in the adjustment of human 
relations in public tribunals? The primitive 
idea was simply to keep the peace. Justice, 
juristically, was a device to keep the peace. 
Whatever served to avert private vengeance 
and prevent private war was an instrument 
of justice.” 

Here is a prime difficulty confronting 
such a Court. Not only has it no law, 
but it has no accepted notion of justice 
upon which to draw. Justice among 
the nations is still halting. The argu- 
ment from history and analogy is very 
tempting; but one can at least safely 
say in passing that, juristically speak- 
ing, justice among nations does not 
connote or denote what it does among 
individuals, and that in international 
law today justice, as yet, has hardly 
even attained to the primitive idea of a 
device to keep the peace. 

The plan now is to find some sanction 
“sounding in justice’ for international 
law, by putting behind it (1) an agree- 
ment of the nations as to what the law 
is; or (2) to agree on a Supreme Court 
which shall say what the law is or shall 
be and to expound it; or (3) both. 

But as soon as one considers the ques- 
tion of such an agreement, the academic 
character of current discussion as to 
‘sanctions,’ and of most other juristic 


Liberty of Contract,’’ Yale Law Rev. (May, 


1909). 
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questions in international law, becomes 
evident at once. The real question is 
not the abstract one of the Schools, but 
the practical one of the Rialto. Given 
this agreement, what sanction is to be 
put behind it? Or, given the Court, 
what sanction is to be put behind its 
decrees? Unless there is such effective 
sanction the difficulty is only removed 
one degree—it remains as formidable as 
ever. It is like the Hindu resting the 
world upon a tortoise, and the tortoise 
upon an elephant, and so on. 

I have already discussed some of the 
sanctions proposed, Bentham’s ‘“‘ban of 
Europe,” Leone Levi's “protest,” etc. 
In the scheme of Messrs. Butler, Eaton 
and Brainerd, it is proposed that— 


“the chief executive of every other nation 
party hereto shall issue a proclamation de- 
claring such hostilities, or failure, to be an 
infraction of this treaty, and at the end of 
thirty days thereafter the ports of the nations 
from which the proclamation proceeds shall 
be closed against the offending or defaulting 
nation, except upon condition that all vessels 
and goods coming from or belonging to any 
of its citizens shall, as a condition, be sub- 
jected to double the duties to which they 
would otherwise be subjected.”’ 


Even if such an agreement could be 
obtained among the nations, and even if 
such a sanction fulfilled the international 
notion of justice, its performance would 
to a large degree, and certainly in many 
instances, be impossible or impracticable. 
Nations like Switzerland, Venezuela, 
Turkey, could not well close ports they 
donot have. Nations closing their ports, 
say, to England, Germany or France, 
would be cutting off their noses to spite 
their faces and be hurting themselves 
more than they hurt the guilty. Eng- 
land, for example, could not possibly 
close her ports to the grain of the world. 
And as to double duties, they presuppose 
a tariff and assume that ‘“‘the foreigner 
pays the tax.”” Consumers might object 
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to punishing themselves for the others’ 
wrongs by paying a larger price for 
imported necessities or luxuries. 

The difficulty of an effective sanction 
confesses itself in the very title of the 
Hague proposal: ‘‘A Permanent Court 
of Arbitral Justice.” Given but per- 
manency, with permanent salaried 
judges, who are “‘citizens of the world,” 
with the Carnegie temple in which to 
meet, and a startled world to look on 
and applaud, and men are confident it 
will be a “Court.”” But what, pray, is 
this ‘‘arbitral justice’”’ which they pro- 
pose to administer? International law 
writers, as I have shown, are not at all 
agreed as to their conceptions of ‘‘jus- 
tice’ itself, and nations certainly and 
necessarily differ each and all. As to 
arbitration, the putative parent of this 
new form of justice, it, too, cuts rather a 
sorry figure in this disputatious world. 

I cannot, of course, here discuss the 
history of arbitration. Dabney reports 
540 international arbitrations since 1794, 
and yet it has made very little of a place 
for itself. It has certainly won no such 
position in the juridical thought or the 
political scheme of our day as to entitle 
it to much respect as one of the insti- 
tutions of civilization. Some famous 
international arbitrations there have 
been, to be sure. But most of them are 
so marred by blunders, prejudices, acri- 
monious disputes, and even corruption, 
as to make them anything but an 
orderly administration of justice. Arbi- 
tration rests on expediency rather than 
principle. It still partakes more of the 
nature of ordeal or wager of battle than 
of a judicial proceeding. It means 
prudent compromise rather than just 
judgment. Few arbitration awards rest 
on judicial grounds—they are generally 
compromises between conflicting inter- 
ests. And this is true in spite of the 
fact that most disputes submitted to 
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arbitration are judicial, and rarely, if 
ever, political. Indeed, questions of prac- 
tical politics (Realpolitik) can never be 
arbitrated. Arbitration, in Kant’s ex- 
pressive formula, is a principle whose 
tendency lies in the moral rather than 
the pathological direction. It has never 
won a place of any consequence for itself 
in our municipal law, and it meets with 
little favor among our profession as a 
means of attaining justice. Yet here, 
as an effective sanction, we have the 
judicial machinery of the state to en- 
force its awards. The International 
Arbitral Court of Justice will have no 
such machinery, it will have no prece- 
dents, no accepted form of procedure, 
no body of customary law or usage, no 
consensus of practice or opinion to draw 
from in exercising its ‘‘arbitral’’ func- 
tions. At this moment we have a 
dramatic illustration of the difficulties 
in the four-cornered controversy between 
Bolivia, Peru, Argentina and Brazil. 
The President of the Argentine Republic 
consents to act as arbitrator between 
Bolivia and Peru. He decides in favor 
of Peru, and Bolivia in resentment com- 
mits violent acts of aggression against 
Argentina. In the words of Editor Bris- 
bane: “‘In that Utopian time of universal 
arbitration that has been promised us 
by the enthusiastic apostles of peace at 
any price, who is going to arbitrate the 
issues of contempt of court?” The truth 
is that experience having shown the 
administrative defects of international 
arbitration, and the Hague plan having 
with really great skill rectified most of 
those defects—judges, permanency, im- 
partiality, etc..—it is assumed a fortiori 
that a court without such defects must 
necessarily be a success.”! 


1See R. Floyd Clarke, A Permanent Tribunal 
of International Arbitration: Its Necessity and 
Value, 1 Am. Jour. Int. Law, 342. J. H. Ralston, 
Some Suggestions as to the Permanent Court of 
Arbitration, 3 Am. Jour. Int. Law, 321. 
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B 


Can we not oppose to the a priorj 
arguments of those who believe in courts 
without a sheriff and posse, and in the 
efficacy of covenants without the sword, 
some examples from legal history and 
current experience? 

(1) The Amphictyonic Council came 
very near being a Congress and Court 
of the civilized states of the world. It 
broke down utterly under pressure. 

(2) A better, in fact a perfect example 
of the difficulties confronting such a 
Court is furnished by the history of our 
country under the Articles of Con- 
federation. The Confederation had a 
congress and had a court. ‘The High 
Court of Appeals in Maritime Cases, or as 
it was finally styled ‘‘The Court of Ap- 
peals in Cases of Capture,’’ which the 
Confederation after five years of trials 
and tribulations eventually brought 
forth, though it never rose to the dignity 
of a federal judiciary, was in fact the 
first federal progenitor of our Supreme 
Court. But the real supreme court of 
the Confederation was the tribunal for 
territorial and land disputes. 

The Constitution of the Confedera- 
tion provided that Congress should be 
the last resort on appeal in territorial 
and land grant disputes. An elaborate 
machinery modeled after Mr. Grenviile’s 
act of 1770, for the trial of disputed 
elections in the House of Commons, was 
adopted for the organization of this 
court. If the parties could not agree on 
arbitrators, Congress was to name three 
persons out of each of the United States, 
and from the list of such persons each 
party was alternately to strike out one 
until the number was reduced to thir- 
teen; and from that number not less 
than seven, nor more than nine, in the 
presence of Congress, were to be drawn 
by lot; and the person so drawn, or any 
five, were to be the judges to hear the 
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controversy. Obviously, this tribunal 
might have been called upon to decide 
momentous questions. In point of fact 
it was apparently called into existence 
for but three cases, and of these only 
one came to judgment; and obviously, 
also, it failed for want of any sanction 
of sword or sentiment to its possible 
decrees; “it could declare everything, 
but do nothing”’; and yet this court, or if 
not the court, then the Confederation 
and court, met all the requirements of 
the learned proponents of an Inter- 
national Supreme Court; and further- 
more, this court was provided to judge 
among states speaking one language, 
inhabited by one race, having the same 
laws, ideals and traditions, and which 
had covenanted to form a perpetual 
union as one political community.”” 

(3) The constitutions of the Latin 
nations (France, South America, etc.), 
show how futile are mere covenants. 


Not only does the legislative department 
pay no attention to them, but the execu- 
tive overrides as and when it pleases or 


dares. When the executive overrides 
law the constitution is vindicated not 
by quo warranto, but by revolution. 
Quo warranto has sanction—the consti- 
tutional texts have none. 

(4) So, too, a valuable moral can 
surely be drawn from the French ‘“‘Su- 
preme Court’? and Napoleon III. This 
Court had the power to protest—to pro- 
nounce a decree that the executive was 
acting unlawfully. Yet it had no more 
effect on Napoleon’s coup d’état than 
the attempt of the Deputies to read the 
constitution to the soldiers :— 


“Throwing across their shoulders scarfs 
which marked them as Representatives of the 
People, the Deputies ranged themselves in 
front of the barricade and one of them, 
Charles Baudin, held ready in his hand the 
book of the Constitution. When the column 


_—_— 


"Story Const., pars. 236-252 and pars. 257-58. 


was within a few yards of the barricade it was 
halted. For some moments there was silence. 
Law and force had met. On the one side was 
the Code Democratique, which France had de- 
clared to be perpetual; on the other a bat- 
talion of the line. Charles Baudin, pointing 
to his book, began to show what he held to 
be the clear duty of the battalion; but the 
whole basis of his argument was an assump- 
tion that the law ought to be obeyed; and it 
seems that the officer in command refused to 
concede . . . the major premise, for instead 
of accepting its necessary consequences he 
gave an impatient sign. Suddenly the mus- 
kets of the front rank men came down, came 
up, came level, and in another instant their 
fire pelted straight into the group of the 
scarfed Deputies.””” 


(5) But aside from any such historical 
instances as may be cited, it is a fact 
only too obvious to all of us, that even 
within the state the actually existing 
sanctions of law are not sufficient to 
prevent organized private violence in 
times of stress. If the fear of the 
bayonet cannot suppress organized dis- 
order in our great strikes; if existing 
courts with an effective constabulary 
and the power to punish behind them, 
cannot prevent lynchings; if Ku Klux 
and White Caps and Night Riders are 
not deterred by the powerful sanctions 
of the organized state when excitement 
or a strong sense of social or individual 
injury seizes the people, isn’t it too 
much to expect that sheer respect for a 
covenant will keep diverse peoples peace- 
able in times of excitement? For it 
must always be remembered that it is 
only in times of excitement, akin to those 
which produce internal disorders, that 
modern states think of going to war. 

It is an error to suppose that the 
peoples of the world will take a vital 
interest in the enforcement of inter- 
national law as such. The people of 
each state do not take such an interest 
in the enforcement of their own muni- 


*3Kinglake, Crimea, vol. I, chapter 14. 
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cipal law as such; they look only at the 
concrete case, not the abstract rule. 
And it is precisely when public passions 
blaze so fiercely over a concrete case 
that abstractions will not be thought 
of that we have war today. 

Socrates thought that virtue consisted 
in knowledge; that if men knew what 
was right, they would do right; that the 
source of wrongdoing was ignorance.” 
But if philosophers had not long ago 
abandoned this idea, American experi- 
ence in legislative law-making—in point- 
ing out the will of all as to the conduct 
of each so clearly that none can doubt, 
and yet seeing each go on in his accus- 
tomed course of action—would require 
us to reject it as a doctrine of politics. 


C 


It is idle too to expect a “Court such 
as the Supreme Court of the United 
States’ to be set up as a Court of the 
world. The success of our own great 
tribunal has made the idea attractive, 
especially to Americans, but there is in 
reality no analogy between the two. 

A sine qua non of such a Court is a 
bar with unity of legal ideas, traditions 
of legal thought, an established juris- 
prudence, or at least an agreement on 
juristic premises. There isno such inter- 
national bar. It can scarcely be said, 
even, that there are practitioners of 
international law. That elusive science 
is still in a state of turmoil and uncer- 
tainty from which it is not likely to 
emerge until it gets out of the hands of 
theorists and professorial jurisconsults. 
South Americans say there is an Ameri- 
can international law.”? Lord Russell 
objects to the methods of the French 
international law writers.2° Sir Henry 
Maine says American and English jurists 

“See Zeller, Socrates and the Socratic Schools, 


chapter III b. 


Alvarez, Latin America and International 
Law, 3 Am. Jour. Int. Law, 269. 


%Am. Bar. Asso., 1896, page 268. 
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differ. English courts insist that th 
doctrines of authoritative text-writes 
cannot be admitted, and call for treaties 
conventions or decisions.”’ 

This, however, is not the Continentg 
doctrine. But there, too, is discord, 
French jurists object to the premises of 
Italian writers on international law” 
and German jurists go on in their ow 
purely doctrinal method. In the Unite; 
States we are still debating all sorts of 
questions. Dr. Scott asserts that inter. 
national law constitutes an integral part 
of the municipal law of Great Britain 
and the United States and that it 
operates ex proprio vigore to extend the 
jurisdiction of the municipal courts; and 
he cites decisions of the courts of both 
nations which say so. Prof. Willoughby 
in reply disputes this proposition utterly, 
and he seems to have the best of the 
argument.”® 

Such a condition is, of course, widely 
different from that under which courts 
have been constituted to try private 
litigations; and if it be said, as it has 
been said, that such a Court will b 
valuable and successful because it estab- 
lishes the law and gives us unity, it can 
be said with quite as much likelihood of 
proving true that it will be reactionary 
and a failure because it will give us 
discord. To reproduce the feeble be 
ginnings of archaic law in the modem 
world is to make a mock of law. Prof. 
Clark insisted we must say ‘‘international 
law,’”’ lest we weaken the hold of the 
system on men’s imagination.*” How 
much more would the system be weak- 
ened by the spectacle of hopeless dis 


%See Lord Alverstone in West Rand Central 
Gold Mining Company v. The King (1905) 2 K.B., 
391. ‘‘For writers on international law, however 
valuable their labors may be in elucidating and 
ascertaining the principles and _ rules, cannd 
make the law.’’ (Cockburn, C. J., in Queen v. Key, 
1876 L. R., 2 Ex. Div. 63.) 

%Antoine’s Preface to Fiore, Nouveau Dros 
International Public, vol. 1, page ii. 

%Am. Jour. Int. Law, II, 357. 


%Practical Jurisprudence, 187. 
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agreement, in the Highest Court of 
Justice of the World, as to the basis of 
the system—each jurist following the 
traditional views of the school of juristic 
thought in which he had been trained? 
Isn’t no court better than a weak court? 
Isn’t voluntary arbitration, with all its 
defects, the real evolutionary product of 
international law development, so far? 
Must not an effective Federation of 
Nations, or at least an actual Inter-Par- 
liamentary Union, antedate any Court? 


D 


The primary object of and only real 
justification for such a Court is, of 
course, that it shall make war impossible 
or at least less likely; and yet the most 
vital objection to the plan for such a 
tribunal is that it does not reach the 
causes of war tn the modern world at all. 
It merely provides another means for 
dealing with disputes which, today, do 
not lead to war. 

It takes more than an ordinary dis- 
pute over fact or law to produce war 
today—at least outside of Latin America. 

“Wars for the most part are no longer the 
contests of princes in which the people have 
little concern, but are national struggles to 
which the people themselves are parties rather 
than the governments which represent them. 
It is the opposing people that is to be coerced 
into the recognition of the claims of the 
belligerent.” 


Not only the causes but the incidences 


and effects of war are different today 
and changing constantly. The sword 
bulks larger now than ever before in 
history, but it is more difficult to un- 
sheath. The emotional element which 
plays so large a part in history and the 
affairs of men has shifted its centre as 


tointernational politics. It centres now 
not in such abstractions as national 
glory, or the defense of a mythical chip 
on the shoulder, but in the protection 


—_—_—_ 


“Bordwell, Law of War, 3. 
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of concrete international investments, 
economic interests and enterprises, food 
supplies, markets, etc. War not only 
seems an absurdity and an anachronism 
to the man in the street, but the powers 
that rule and shape our national desti- 
nies are no longer the captains and the 
kings but the capitalists and the people. 
To them entirely different issues appeal. 
The policy of the “open door’ is com- 
mercial, not political. Just the other 
day our government insisted that 
America must have its share in the 
building of the Hankow railroad in 
China. Imagine how such a position, 
now placidly accepted as fair, would have 
dumbfounded the old diplomats with 
their alliances and dynastic quarrels. 
Then, too, of course, other ideas of 
right prevail. Napoleon could not say 
today, “With the armies of France 
at my back, I shall always be in the 
right.” Nor could Charles Augustus of 
Sweden declare today, as he did when 
he broke the truce of Roskild, ‘“‘There is 
always just cause of war as soon as there 
is found a realm incapable of resisting.”’ 
But all these mighty forces which are 
making for peace would not be helped 
by such a Court. In other words, where 
they do not operate to prevent war, no 
such Court can. 

I am not going into a discussion of 
war; but as bearing on the possible func- 
tions and possibilities of such a Court it 
is worth noting the obstacles which at 
present prevent the peaceable adjust- 
ment of international differences. They 
may be grouped roughly as (1) distrust 
of foreign peoples, due to ignorance of 
their life and institutions and lack of 
individual acquaintance. The Mongols 
say: “The thigh bone of an elk cannot 
be fitted into a sauce-pan, and stranger 
does not jibe with stranger.’’®? In 


%Rochet, Sentences, Maximes et Proverbes Mar- 
choux et Mongols, page iii. 
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spite of the great spread of learning and 
the great tides of travels, nations are 
still extraordinarily ignorant of each 
other. If you doubt this read American 
news in English or Continental papers, 
and, indeed, vice versa. The average 
Oxford graduate still believes that we 
are only a little less barbarous than the 
Tierra-del-Fuegans. Perhaps he is right. 
But what nations need is not so much 
to know a rule, or a court to which they 
can carry it, as to know and understand 
the other party to the dispute. 

Other obstacles to peaceable adjust- 
ment are (2) the prevalence of an indi- 
vidualist philosophy, leading each people 
to regard its rights first and its duties 
afterwards; and (3) the difficulty in- 
volved in all abstract reasoning which 
makes it hard for men to think of duties 
and obligations as resting upon a people 
which they would concede at once to 
rest upon a man. 

The state is, after all, an abstraction. 
If all reasoning is difficult, abstract rea- 
soning or reasoning about an abstraction 
is doubly difficult. Men who are per- 
fectly clear as to their duties to an indi- 
vidual and who would never think of 
cheating a flesh-and-blood fellow-man, 
are not so clear about a corporation, a 
municipality, or a state. Scrupulously 
just men ask few questions as to how a 
corporation has earned the dividends it 
pays them. The modern state itself is 
only just beginning to recognize duties 
of justice to its own citizens when they 
happen to be its creditors. Most of our 
American states still leave the public 
creditor to the mercy of the legislature. 
The conception of rights in the develop- 
ment of the race comes much earlier 
than that of duties, and popular recog- 
nition of duties to other peoples has not 
yet become much of a force for peace. 

Still another (4) obstacle to the peace- 
able adjustment of disputes leading to 
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war is the popular lack of restraint, th. 
susceptibility to the mob spirit, the loy 
of change and newness and excitement 
Governments today are popular govem. 
ments, and, above all things, a popular 
government must be interesting. A dul] 
government is lost. Passion is always 
more interesting than reason, and the 
politician who appeals to passion has 
many advantages over one who appeals 
to reason; and as questions of inter. 
national law are also questions of politics, 
the tendency of all to be governed by 
passion rather than reason is given a 
freer rein in matters of international 
relation, and may even be stimulated by 
the exigencies of politics. 

Another (5) obstacle to peace un 
doubtedly did exist in the absence of 
any easily available means of deciding 
disputes of fact. This cause of war, 
however, now that governments have 
everywhere become popular govem- 
ments, no longer exists. Wars no longer 
really grow out of disputes as to facts. 
Yet it is only this last obstacle to peace 
which the proposed Court could possibly 
hope to overcome and as to this it is 
unnecessary. It could not hope to over- 
come the other obstacles named. 

Such a court might pass on facts and 
lay down rules, but in the absence of a 
world federation, with an effective sanc- 
tion behind it, it could not, in my 
judgment, succeed except to a very 
limited degree. Take our American judi- 
cial system. It is constantly strained 
to the utmost by the political pressure 
growing out of our doctrine of judicial 
power over unconstitutional legislation, 
and the fact that our polity confides so 
much that is really administrative, and 
hence political, to the courts. On two 
occasions the political platforms of 4 
great party have dealt with the admin 
istration of justice by the courts. 

There is undoubtedly a growing change 
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of popular attitude, if not dissatisfac- 
tion, towards courts. The leaders of 
what is not unlikely to be the dom- 
inant political force in the near future 
preach and believe that they are the 
victims of wrongful acts of our courts. 
The agitation against government by 
injunction in the last campaign, how- 
ever mistaken as to facts, had a very 
real sentiment and not a little justifica- 
tion behind it. The ‘‘aristocracy of the 
robe” is coming in for bitter criticism 
in quarters that have formerly been 
quiescent, and the effects of this are 
becoming daily more evident in legis- 
lation.** 

If our time-tried judicial system bends 
under this relatively small load of politi- 
cal jurisdiction and interference, what 
may we expect of a tribunal whose whole 
jurisdiction is political; which has no 
tradition, no bar, no precedents, no 
sanction; which has to make ex hypo- 
thesi in large part the law it is to admin- 
ister; which, however, will deal with 
political questions affording the utmost 
scope to passion and suspicion of preju- 
dice? Add to this that popular im- 
patience of restraint is an inherent diffi- 
culty in all legal administration of jus- 
tice, and here the whole work of the 
Court must be to restrain peoples at a 
time when their passions are likely to 
be aroused. 

Over and above the obstacles just 


considered, the capital hindrance to the 
peaceable adjustment of international 
disputes is the fact that the situations 
that lead to war today are not capable 


of peaceable adjustment. In the most 
recent of armed conflicts it is obvious 
that recourse to any such Court would 
have been out of the question. In the 
China-Japanese conflict the real aggres- 
sor could not even have been summoned 


See Smith, The Spirit of American Govern- 
ment 
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to the bar; in the Spanish-American con- 
troversy Spain certainly would never 
have yielded to any judgment involving 
her pride, sovereignty or territorial in- 
tegrity; in the South African contest no 
court could ever have convinced the 
Boers that the progress of industrial 
civilization and the logic of events made 
a decree of annexation inevitable; in 
the Russo-Japanese dispute what award 
could any court have made which would 
have led Russia to abandon a policy 
on which she had spent half a century 
of effort and millions of treasure? 

And today what causes the alarums of 
war? Why for three years have Eng- 
land and Germany had their navies con- 
centrated within easy striking distance 
of each other? What casts the shadow 
of war upon the Pacific? Why must the 
United States make a spectacular dis- 
play of naval power? Why the frantic 
increase of arms and armament at the 
very hour of our loudest peace talk? 
Why should the French Cabinet plan to 
expend $600,000,000 in naval expan- 
sion or minor powers like Austria and 
Italy build half a score of Dreadnoughts? 
Why? Because of the perennial and 
inevitable question of hegemony. 

We must not flatter nor delude our- 
selves that the law has settled, or per- 
haps ever can settle, by peaceable means, 
this question of leadership even among 
individuals. Business wars are wars 
to the knife in which often quarter is 
neither asked nor given; and legisla- 
tion and prosecution, although they have 
engrossed public attention for years, have 
made little appreciable progress in sub- 
jecting them to law. But individual 
strife, struggle for business hegemony 
among men, is surely a much simpler 
problem than the same struggle among 
nations. 

Besides, there are causes which make 
for war which partake of that element 
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of inevitability and destiny which in a 
different era would have been credited 
to Providence or the nature of things. 
Simmel, the great German sociologist, 
lays the causes of strife to “inherent ir- 
reconcilableness.’’** Cousin says:— 


“War has its root in the nature of the ideas 
of different peoples, which being necessarily 
limited, partial, exclusive, are necessarily hos- 
tile, aggressive, tyrannical. Wherefore war is 
necessary. We should not bewail this fact. 
For it is through war that progress is accom- 
plished. If war is nothing less than the vio- 
lent encounter, the collision of the exclusive 
ideas of different peoples, it follows that in a 
collision the more feeble idea will be destroyed 
by the stronger, that is to say, absorbed and 
assimilated by it. Now the stronger idea in 
an epoch is necessarily the one which is most 
in accord with the very spirit of that epoch. 
Each people represents an idea. The people 
that represents the idea most in accord with 
the general spirit of the epoch, is the people 
called to domination in that epoch. When 
the idea of a people has had its day, that 
people disappears, and it is well that it dis- 
appears. But it does not yield its place with- 
out resistance. Whence arises war.’™ 


“Would they [the pacificists] as Christian 
philanthropists and law-abiding citizens, have 
been satisfied to stand aside and contemplate 
the final trumph of the first Napoleon, of the 
French Commune, of Russian Nihilism, or of 
the Koran?’™ 


It is this struggle for hegemony be- 
tween peoples and ultimately, perhaps, 
between ideas, that is behind the great 
wars of the world in all time. And that 
such struggles are yet to come, Court 
or no Court, we have ample evidence. 
The imperialist and the jingoist may 
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lose caste, and the cultural forces of 
civilization may temper the brute forces 
of the world, and, in the phrase of Kant, 
teach man to think more highly of man, 
but the saying of Nietsche nevertheless 
remains true, that ‘‘war has always been 
the chief occupation of mankind” and 
that man semper ubique omnibus is a 
fighting animal. The very size of our 
armament and the ruinous burden it 
imposes may ultimately insure peace 
or even disarmament, but it is not 
likely, and it could not last. Perhaps 
Marshal Moltke is right in his belief that 
“‘war enters into the views and designs 
of Providence; it is a means for the 
people to fulfill their object on earth, a 
divine mission to retemper the edge of 
their manhood, and to keep them from 
falling into decay.” 

Indeed, as one reads the history of 
the race and sees one civilization after 
another succumb to barbarian invader, 
it is not altogether absurd to suggest 
that there are still barbarian races in 
the world who might some day topple 
us over, if we disarmed. The “yellow 
peril’’ may be more real than we imagine. 
Only the placid Mediterranean separates 
Europe from a Continent peopled with 
millions upon millions of sleeping blacks 
of superior physical attainments. Who 
shall say that they may not in some dis- 
tant and yet undreamed of hour awake 
and swoop down on Europe as the 
equally despised barbarians of the 
North swarmed down upon imperial 
Rome.*” 


III 


Let me for a moment also call your 
attention to the connection between our 


*Soziologie, 335-6 (1908). 
%Cours de l’Histoire de la Philosophie, lect. ix. 


See also much the same argument by Lueder in 
Holtzendorff, Encyclopadie des Vélkerrechts, IV, 54. 


%Lorimer, Institutions of the Law of Nations, 
33. 


g.1 


Anglo-American advocacy of this project 
and Anglo-American legal and political 
thought. 
A 
The idea of such a Court is pre- 


See Sir Ian Hamilton, Staff Officer’s 
Book, vol. I, pp. 166-8, 5-8, 14. 
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eminently, as we have seen, American. 
This is in no way to be wondered 
at, for in its intellectual pedigree it 
js Puritan. As Mr. Pound has so 
well pointed out, the dominant note 
in our legal and legislative ideals and 
systems is still Puritan. To the Puritan 
“eovenants without the sword’ was a 
favorite juristic and political idea. Men 
were free moral agents. The basis of 
everything must be free will. ‘‘The 
church is a willing covenant.”” Hence 
the Puritan made contract the basis of 
ecclesiastical polity, of political associa- 
tion and of law. An eminent Puritan 
apologist says :— 

“Geneva was at once the strength and the 
weakness of the Puritans: their strength, be- 
cause it gave them their idea realized; their 
weakness, because it made them think the 
only method of realization was in and through 
the state.””™ 


This is the key to much of our Ameri- 


can political theory—the sacred rights 
of the majority, the express and implied 
assent of the minority and the general 
consent of all; it is the key to much of 
our juristic theory—freedom of con- 
tract, non-interference, sanctity of a 
tule agreed upon by a majority on the 


bench or at the polls, etc. ‘We will 
venture to define municipal law in Ameri- 
can jurisprudence as a rule agreed upon 
by the people regulating the rights and 
duties of persons.”’®? 

The Puritan had great faith in this 
covenant or agreement, for which he 
found a warrant in the covenant that 
made Abraham and the children of 
Israel the people of God. Perhaps it 
was part of the exaggerated faith in the 
mere machinery of things which Matthew 
Arnold harps on so often as a character- 
istic of the Anglo-American Philistine. 
Browne, himself, says that the Puritan 


js %A M. Fairbairn in Encyc. Britannica, art. 
Independents.” 


Andrews, American Law, 35. 


imagined that reformation was, as a 
matter of polity, only to be brought 
about by structural and organic changes 
in the church; and a polity in which the 
few could covenant for the many. “‘The 
Kingdom of God,’’ he says, “‘was not to 
be begun by whole parishes, but rather 
by the worthiest, be they ever so few.’’*” 

The bearing of this Puritan attitude 
of mind on religious institutional history 
in this country and England is obvious, 
but its bearing on our political and 
juristic history, if not quite so obvious, 
is quite as real. The dominant ideas 
of the adolescence of any system, and 
particularly a legal system, are sure to 
take hold of it and persist. At any rate, 
faith in the efficacy of a bare legislative 
or judicial declaration that a thing is 
or shall be law is seen to survive all 
discouragement of practical experience 
in America. It has been the theme of 
remarks of the Presidents of the Ameri- 
can Bar Association at their last three 
meetings. It plays a large part in Mr. 
Carter’s late book. Dead-letter laws 
and fool legislation, as a result of this 
Puritan idiosyncrasy which persists in 
us, have been the subject of jest among 
lawyers and laymen for fifty years, but 
the output increases steadily. The Puri- 
tan empire is slowly passing westward, 
and is there bringing forth legislative 
and juristic harvests worthy of the 
sowers who went before. 

Along with this exaggerated faith in 
abstract rules and declarations and cove- 
nants, so characteristic of our people, goes 
a more or less unconscious contempt for 
those same rules in their concrete appli- 
cation, which is also characteristically 
American.*! This, too, is Puritan— 
the free moral agent freely exercising 
his free will in each emergency and 


49Browne’s ‘True and Short  Declaration,’’ 


page 6. 
41Fagan’s “Confessions of a Railway Signal- 
man”’ is full of illustrations of this. 
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judging for himself how far the covenant 
expressed in the law ought to bind him. 

And yet it is this spirit and this people 
that would set up an International High 
Court of Justice. 


B 


It is a settled conviction of American 
lawyers that the common law is part 
of the eternal jural order. We may 
philosophize otherwise and know better, 
but it is difficult for us to conceive of 
law where there is neither legislative, 
declarative, nor judicial precedent. 
Therefore, when the rest of the world, 
which has a somewhat different concep- 
tion of law generally, thinks it can get 
along with international law as laid 
down by doctrinal writers, the English 
and Americans conceive that it means to 
get along without any real international 
law at all.*” 

On the Continent, where the intrinsic 
jural reason of the rule is taken to be a 
sufficient basis for it, men have no such 
trouble. To Americans such a basis is 
no basis. We must have the convenant 
—the agreement to be bound—witnessed 
by a treaty or convention or judicial 
decision by the appointed magistrate. 
Hence we are taken with the idea of an 
International Court. It would be an 
interesting question to consider how far 
Continental jurists, with their ideas of 

“So will be constituted a true permanent 
court of international arbitration, a true inter- 
national judiciary, from which will spring a true 
Tat, Low, 342, 408) "The mese opinion of juts, 
however eminent or learned, .. . = not of them- 
selves sufficient.’’ (Lord Alverstone in West Rand 
Central Gold Mining Co. v. The King, 2 K. B. 391.) 

There should be the same reason for respecting 


precedent in this as in other branches of the law. 
(Scott’s Preface to Cases in International Law.) 
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the relatively low value of decisions ang 
precedents and the high value of doo. 
trinal writings, would agree with us as 
to the legal and binding value of the 
decisions of such a Court. 

But the point I wish to make is that 
we are urging such a Court to meet the 
exigencies of our own peculiar legal 
theories: the point is interesting, per- 
haps, merely as a matter of philoso- 
phical rumination, but it is important as 
presaging the weakness and impossi- 
bility of any real Court of Nations. 

It is an old experience that ideas reach 
their complete logical development ‘in 
detail after they have ceased to be vital, 
The idea of covenants without the sword 
has broken down in political theory and 
is moribund in our polity. Puritan indi- 
vidualism is on the wane in our social 
economy and shows signs of decline in its 
last stronghold—our common law. But 
apparently we still have faith that it can 
govern the world. ‘‘How beautiful upon 
the mountains are the feet of him that 
bringeth good tidings, that publisheth 
peace.”’ It is significant that those who 
urge such a Court most in peace con- 
gresses and conferences, and in pulpit 
and print, are the same well-meaning 
enthusiasts who have filled our statute 
books with unenforceable pronounce- 
ments of the sovereign will. ‘‘The more 
they do law,” said the Anglo-Saxon 
Chronicle, ‘‘the more they do unlaw.” 
Certainly there is nothing more lawless 
than unenforceable law; nothing more 
useless than a judge who cannot enforce 
his decrees; nothing more futile than a 
“fire that burns not, a light that shines 
not.” 
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The Thirty-Second Annual Meeting of the American 


Bar Association 


HE thirty-second annual meeting of the 
American Bar Association, held at 
Detroit, Mich., August 24-27, owes its chief 
interest, for the profession in general, to Presi- 
dent Lehmann’s notable remarks about the 
unchecked monopoly of the holding company, 
“the modern trust,”’ and the dangers of issues 
of shares without a par value, to the bitter 
denunciation of faulty methods of legal edu- 
cation which came from several speakers, to 
the able and striking report submitted by the 
special committee which is investigating the 
question of reformed procedure, and to the 
adoption of the bill favored by this com- 
mittee for the reform of judicial procedure 
in the federal courts. 

The convention was called to order by 
President F. W. Lehmann, of St. Louis. Samuel 
Douglas, president of the Detroit Bar Asso- 
ciation, made an address of welcome. There 
were about three hundred and fifty delegates 
and visitors in attendance, including Secre- 
tary of War Dickinson, Sir Frederick Pollock 
of London, and George R. Peck of Chicago. 


THE PRESIDENT’S ADDRESS 


President Lehmann’s address dealt with 
the subject, ‘“‘Changes in State and Federal 
Laws during the Year.’’ Mr. Lehmann de- 
clared that the trust is obsolete. ‘‘Out of the 
ashes of the ‘trust’ has sprung the holding 
company, the ‘trust’ in an improved, per- 
fected form. Is it under the ban of the law? 
Certainly not in all of the states.’’ The speaker 
mentioned Montana. ‘‘Having slain the senile 
and debilitated ‘trust’, they made invul- 
nerable through legitimacy its youthful and 
sturdy successor, the holding company.’ As 
a result any industry or business of the state 
may be legally monopolized, provided it is 
well and thoroughly done. This condition of 
the law exists in other states, he asserted. 
“States which prohibit ‘trusts’ and assume to 
prohibit monopolies, set no bounds to the 
capitalization of their corporations, or fix 
the limit so high that under it many indus- 
tries may be completely engrossed. 


HOW STATES ENCOURAGE THE NEW TRUST 


“The great industrial corporations are in 
Practical effect as much agencies of inter- 


state commerce as are the great carrier com- 
panies. If the production of a commodity is 
under one control, commerce in that com- 
modity is under the same control, but unfor- 
tunately production is held not to be within 
the commerce clause of the federal Constitu- 
tion, and so combinations to engross produc- 
tion may be effected, because the general 
government cannot prevent them, and the 
states in which they are located will not. 

“But something can be done under the 
taxing power. What may be aided by the 
government may also be regulated, for there 
is no more stretch of federal authority in the 
exercise of control over our industries than 
in extending to them a constant fostering 
care. 


ISSUE OF SHARES WITHOUT A PAR VALUE 


“The New York State Bar Association re- 
cently recommended a law permitting corpora- 
tions to issue shares without a par value and as 
representing only aliquot parts of the owner- 
ship. The proposition, it was said, had 
attracted a great deal of sympathetic support 
from business men who were looking for a 
way of reconciling the necessary methods of 
business with the interests of ethics and who 
feel that they have been disturbed by the 
apparent conflict and more than an apparent 
conflict between the universal practice that 
we know in the organization of corporations 
with capital stocks not perhaps entirely 
within the bounds of the figures that have 
been annexed, and the money value of the 
property. Never was more serious charge 
conveyed in softer phrase, and never was 
father confessor more gentle in rebuke. 
Stripped of its euphemism, the charge is that 
falsehood universally prevails in the capi- 
talization of corporations, and the utmost 
extent of the remedy proposed is silence. A 
watered share having an announced par value 
is a positive misrepresentation, a share issued 
as an aliquot part is an equivocation, it gives 
no information and it cries caution only to 
the initiated. 

“Why not have it speak and speak the 
truth?” 

The report of the secretary showed that 
since 1903 the membership has grown from 
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1,800 to more than 3,650. The association 
now includes representatives from all the 
states, Alaska, Arizona, Hawaii, New Mexico 
and the Philippine Islands. 


PREPARATION FOR THE BAR 


The mornings and evenings being given up 
to the regular sessions of the Association, the 
afternoon of Tuesday, the first day, wasallotted 
to the meeting of the Section on Legal Educa- 
tion. Whether law can be successfully taught 
in correspondence schools and whether four 
years’ preparation is necessary for admission 
to the bar provoked a heated discussion. 
Dean Harry S. Richards of the University of 
Wisconsin College of Law and James Perker 
Hall of the University of Chicago Law School 
were strong in their denunciation of the 
correspondence school. Mr. Hall classed it 
with mining scheme advertising. Both 
speakers also urged a three years’ law school 
training and one year clerkship before a 
student be admitted to the bar. 

Judge Francis M. Danaher of Albany, N. Y., 
speaking from the standpoint of the experi- 
enced lawyer, replied with scathing criticism 
of modern law school methods and said that 
the incompetency of many candidates for the 
bar after completing the course is appalling. 
If law correspondence schools are bad, he 
asked, why do Wisconsin and Chicago Univer- 
sities conduct them in other departments? 
Maintaining that at least one year’s clerkship 
is essential to an applicant for the bar, he 
urged that the law school course be left at 
three years. A four years’ course, he said, 
is too long for the student enthusiastic about 
beginning his life’s work. 

The report of the committee on standard 
rules for admission to the bar, as read by 
Lucien Hugh Alexander of Pennsylvania, was 
adopted. This calls for three years in an ap- 
proved law school and one year in an office 
or four years in either the office or school. 


FRENCH FAMILY LAW CHANGING 


The guests having enjoyed an automobile 
ride to Belle Isle Park Tuesday afternoon, in 
the evening Georges Barbey, Avocat a la 
Cour d’Appel of Paris, made an address on 
“French Family Law.’ He said in sub- 
stance :— 

“In France the authority of the husband, 
the authority of the father, are necessary 
consequences of the whole economic régime. 
But modern industrialism is developing in 
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France a new people to whom the laws of the 
Code Civile, upon which the French family 
law is based, are not suited. The Code Civil, 
was framed for a population of farmers anq 
small landowners, while now an enormoy; 
fluctuating factory population is developing 
in France. Day by day the French Cog 
Civile is being completed by new laws. Slowly 
French legislation is trying to adapt itself to 
the complexities of modern life.”” A paper 
was also read at the evening session by 
Julian W. Mack, Judge of the Circuit Court of 
Cook county, IIl., on “Juvenile Courts.” 


THE ANNUAL ADDRESS 


On Wednesday morning Governor Augustus 
E. Willson of Kentucky delivered the annual 
address, on the subject, ‘‘The People and their 
Law.” His text was the dictum of the 
United States Supreme Court in Crowley y. 
Christiansen, that ‘‘liberty is not unrestricted 
license to act according to one’s own will,” 
and he spoke of the causes which led up to 
the recent ‘“‘night rider’? troubles in Ken- 
tucky and Tennessee. 


NIGHT RIDERS TO BE PUNISHED 


““My promise to the people that they would 
need no lawyers if they hurt any one in de- 
fense of their homes was kept,’’ said the 
Governor, ‘‘and there will be no pardons for 
the crimes of pillage, plant scraping, burning, 
and organized murder. But now the people 
are coming into their own and I look for trials 
and convictions, a rare thing up to this time. 
The politician who parleys with crime ina 
‘straight American state’ like Kentucky will 
be rebuked instantly and woe will come to 
him. 

“I believe that there can be no renewal of 
the trouble. The night riders are still un- 
punished, but no statute of limitations pro- 
tects them. The murderers of Hiram Hedges 
are still at large, but the people’s law will 
punish the criminals in time.” 


APPEALS IN DISTRICT OF COLUMBIA 


The Committee on Judicial Administration 
and Remedial Procedure offered a_ report 
urging a bill regulating the right of appeal to 
the Supreme Court of the United States from 
the courts of the District of Columbia. The 
contention of the Committee is that greater 
rights are accorded District of Columbia liti- 
gants than are allowed elsewhere in the United 
States, in that any case of sufficient pecuniary 
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interest from the District of Columbia may 
be reviewed in the Supreme Court as a matter 
of course. The Committee asks that the same 
requirements be imposed on District of Colum- 
bia courts as on courts of other judicial cir- 






cuits. 
NEW YORK’S LOW STANDARD OF ADMISSION 
TO THE BAR 







The report of the Committee on Legal 
Education and Admissions to the Bar was 
presented by Dean Henry Wade Rogers of 
Yale Law School. Dean Rogers said:— 

“The anomalous conditions which still con- 
tinue in the state of New York excite surprise 
and provoke criticism. Four out of nine 
schools have courses of two years for the 
LL.D. degree, and a fifth school, while having 
a three years’ course, allows students under 
exceptional circumstances to graduate in two 
years. That this should be the case in the 
Empire State occasions comment at home and 
abroad. More than two-thirds of all the law 
schools of the United States are now on the 
three years basis. 

“The State Bar Association at its meet- 
ing in 1901, as is well known, took action 
looking toward the improvement of conditions 
in New York. It declared its opinion that 
candidates for admission to the bar should 
be required either to have had a course of three 
years in a law school or of four years in a law 
office. It appointed a committee to lay the 
matter before the Court of Appeals. The 
Court has thus far failed to take the action 
recommended.”’ 


BANKRUPTCY AND ADMIRALTY 


The Committee on Commercial Law made 
a report covering the subjects of bankruptcy 
legislation, uniform state legislation, and Con- 
gressional legislation concerning admiralty 
courts, and recommended opposition to any 
effort to repeal the present bankruptcy statute, 
and the passage of three important bills 
affecting the courts of admiralty. These are: 
An act to authorize the maintenance of 
actions for negligence causing death in mari- 
time cases; an act relating to liens on vessels 
for repairs, supplies or other necessities, and 
an act to permit owners of certain vessels 
and the owners or underwriters of cargoes 
laden thereon, to sue the United States. 



























RIGHTS OF PATENTEES 





The Committee on Patent, Trademark, and 
Copyright Law offered a report recommend- 
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ing the passage of a law allowing owners of 
patents to recover by suit in the Court of 
Claims reasonable compensation for the use 
of their patents by the government without 
permission. Russia and the United States are 
the only civilized countries denying the 
patentee this right to receive damages from 
the government. The Committee also re- 
ported strongly in favor of the establishment 
of a United States Court of Patent Appeals. 


A MODEL INSURANCE CODE 


The Committee on Insurance Law recom- 
mended that Congress be asked to pass a bill 
(H. R. 28407) for the creation of a commission 
to prepare a code of insurance laws for the 
District of Columbia. The object is the per- 
fecting of a model code, which will then be 
urged upon the legislatures of the various 
states. Such a code ‘would eliminate the 
scandalous retaliatory laws which many of 
the states have adopted.”’ 


A MODEL INHERITANCE TAX LAW 


The Committee on Taxation urged the im- 
portance of the American Bar Association 
trying, with the International Tax Association 
and the Commissioners on Uniform State 
Laws, to evolve a sane inheritance tax law, 
designed to afford revenue, not to level for- 
tunes, and to get this before the attention 
of the various states before the field is pre- 
empted by conflicting and unsatisfactory 
legislation. In the discussion on this report, 
an inheritance tax met with decided opposi- 
tion from many delegates. 


JUSTICE CARPENTER ON THE BENCH AND 
THE BAR 


Wednesday afternoon was given over to 
pleasure, the delegates enjoying an excursion 
on Lake St. Clair. In the evening they heard 
an address on ‘‘Courts of Last Appeal,’’ by 
former Justice William L. Carpenter, of the 
Michigan Supreme Court. Judge Carpenter 
said in part:— 

“Faith that our courts of last resort will 
determine controversies according to law is 
the rock upon which our governments are 
built. That is the most elementary of legal 
principles. Lawyers do not always appre- 
ciate it. If they did, they would not, as they 
often do, urge considerations calculated to 
incite feelings of sympathy and prejudice. 

“I think it may be said as a general propo- 
sition that failure of courts of last resort to 
understand a case is chargeable to the imper- 
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fect argument of counsel. In their anxiety 
to achieve a victory, counsel yield to the 
temptation of stating the facts from the 
point of view most favorable to their client’s 
interest. 

“Judges sometimes take themselves too 
seriously. They fear they will change the 
law if they incorrectly declare it. But if a 
collision occurs between their declaration and 
the law, the law does not suffer; they suffer.”’ 


AN IMPORTANT COMMITTEE REPORT 


On Thursday morning the special committee 
appointed two years ago to consider the 
matter of unnecessary costs and delays in 
litigation submitted a report in which it 
advocated a gradual but sweeping reform 
in judicial procedure. The committee re- 
ported satisfactory progress in bringing to the 
attention of Congress proposed laws to author- 
ize the appointment of official stenographers 
for United States courts and to fix their com- 
pensation, to limit the setting aside of verdicts 
on error unless the error complained of shall 
appear to have resulted in a miscarriage of 
justice, and to permit the use of authorized 
printed copies of records in appealing cases, 
instead of written or typewritten manuscripts. 


REORGANIZATION OF STATE COURTS 


Further, the committee outlined the gen- 
eral principles on which it considered a 
reorganization of state courts should even- 
tually be effected, saying in substance:—‘f’¥4 


The whole judicial power of each state, at least 
for civil causes, should be vested in one great court 
of which all tribunals should be branches, depart- 
ments or divisions. The business as well as the 
judicial administration of this court should be 
thoroughly organized so as to prevent not merely 
waste of judicial power, but all needless clerical 
work, duplication of papers and records and the 
like, thus obviating expense to litigants and cost 
to the public. 


ONLY ONE COURT FOR CIVIL CAUSES TO 
EACH STATE 


This court should have three divisions:— 

1—County courts, including municipal, having 
exclusive jurisdiction of petty cases. 

2—Superior court of first instance, with exclu- 
sive original and general jurisdiction in equity and 
at law, in probate and administration and in 
divorce. 

3—A single ultimate court of appeal. 

All judges should be judges of the whole court, 
eligible and liable to sit in any locality. Super- 
vision of administration should be committed to 
one high official of the court responsible for failure 
to utilize the judicial power of the state effectively. 

In like manner the business administration of 
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the court should be organized, with the clerical 
and stenographic forces under the control of a 
responsible officer. . . . 

We have carried decentralization of courts to 
such an extreme that in many jurisdictions the 
clerks are practically independent functionaries 
over whom courts have little real control... . 
There is much unnecessary duplication of papers; 
judicial records are needlessly prolix and unduly 
expensive. ... 


ADVANTAGES OF CENTRALIZATION 


Petty causes demand good judges no less than 
causes involving larger sums. The judges to whom 
such actions are committed ought to be of such 
caliber, that but one review should be necessary, 
and that confined to questions of law. The advan- 
tages of such an organization are nine:— 

1—A real judicial department would be created. 

2—The waste of judicial power involved in our 
present system of separate courts with hard and 
fast personnel would cease. 

3—The bad practice of throwing out cases to be 
begun over again because started in the wrong 
place would be done away with. 

4—The great and unnecessary expense involved 
in transfer of cases would be done away with, 
obviating necessity of transcripts, bills of excep- 
tions, certificates of evidence, and the like. 

5—All technicalities. intricacies and pitfalls of 
appellate procedure would be done away with 

6—It would do away with the unfortunate inno 
vation upon the common law by which venue isa 
place where an action must be begun, rather than 
a place where it is to be tried, so that a mistake 
may defeat an action entirely. 

7—It would obviate conflicts between judges of 
co-ordinate jurisdiction. 

8—It would allow judges to become specialists 
in the disposition of particular classes of litigation. 

9—It would bring about better control of the 
administrative officers connected with judicial ad- 
ministration. 


ABOLISH THE FEE SYSTEM 


The committee would abolish the fee system, 
proposing :— 

All clerks and other employees of courts and all 
persons having permanently to do in any way with 
the administration of justice should be compen- 
sated by fixed salaries, and all fees collected should 
be paid into the public treasury. 


This, in the opinion of the committee, would 
drive money-making out of the clerkships, 
curb the ambitions of the politicians to hold 
such jobs, and remove from the office the sus- 
picion that those administering justice are 
governed by a desire to earn fees. 

The committee is also paying attention to 
official stenographers, their earnings and their 
ways. The draft of the bill which has been 
prepared provides that the compensation for 
services and the price for transcripts and 
copies shall be fixed in each district by the 
Circuit Court, and that the sum to be paid 
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in the federal courts shall not exceed that 
paid in the state courts of the same locality. 

The report is signed by Everett P. Wheeler, 
chairman, Roscoe Pound, Charles F. Amidon, 
Joseph Henry Beale, Frank Irvine, Samuel C. 
Eastman, William E. Mikeil, Henry D. Esta- 
brook, Edward T. Sanford, Charles E. Little- 
field, Charles S. Hamlin, Charles B. Elliott, 
George Turner, John D. Lawson and William 
B. January. 

REFORM OF FEDERAL PROCEDURE 

The report of this committee was adopted 
with but one dissenting vote. The adoption 
of the report carried the pledge of the Associa- 
tion's support to the amended bill to regulate 
the judicial procedure of United States courts. 
The second section of this bill provoked a 
storm of debate. It provides that the trial 
judge may in any case submit to the jury 
issues of fact arising upon the pleading, re- 
serving questions of law for subsequent argu- 
ment and decision. The Bar Association, 
however, showed its approval of the bill, and 
authorized the committee to urge it upon the 
consideration of Congress at the next session. 


COMPARATIVE LAW 

The Comparative Law Bureau, of which 
Chief Justice Baldwin of the Connecticut 
Supreme Court is director, reported a marked 
advance in the interest in the science of com- 
parative law in this country during the past 
year. 

Other committee reports submitted were 
on the subjects of ‘‘Title to Real Estate,’’ and 
“The Proposed Copyright Bill.” 

On Thursday afternoon the members were 
entertained at the Country Club, where a 
teception took place. 


THE NEW OFFICERS 


On Friday morning the officers were elected 
for the ensuing year. These are the new 
officers: President, Charles F. Libby of Port- 
land, Me.; secretary, George Whitelock, Balti- 
more; treasurer, Frederick E. Wadhams, Al- 
bany; executive committee, Charles H. Butler, 
Yonkers, N. Y.; W. O. Hart, New Orleans; 
John Hinkley, Baltimore; R. W. Brecken- 
tidge,y Omaha; Lynn Helm, Los Angeles; 
Secretary of the general council, Arthur 
Stuart, Baltimore. 


CHARLES F. LIBBY CHOSEN PRESIDENT 


Charles F. Libby, who was elected president 
of the Association for the ensuing year, is a 
native of Maine, the son of James B. Libby, 
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a well-known wool merchant of Portland. 
His family traces its descent back to the 
original immigrant, John Libby, who came 
over in 1630. Charles F. Libby had a liberal 
education, graduating from Bowdoin with 
honors. He studied in a law office, and 
finished his professional education in the 
Columbia Law School. After his admission 
to the bar in 1866 he went abroad, and for 
two years continued his studies in Paris and 
Heidelberg. 

As a lawyer Mr. Libby early took a promi- 
nent position in the Cumberland county bar. 
His natural ability and acquired knowledge 
were soon manifested in the broad field of 
practice, and many cases of importance were 
intrusted to his care. He began his public 
career as city solicitor of Portland in 1871, 
and in 1871 was elected county attorney. In 
1882 he was elected Mayor of Portland, and 
in 1888 was elected to the state senate, being 
given a re-election in 1891. During his term 
he served as president of the body. 

Mr. Libby was active in forming the Maine 
State Bar Association, and from 1891 to 1895 
was its president. From 1869 until 1882 he 
served on the Portland school committee, and 
for many years has been one of the Bowdoin 
College overseers. He has been and is now at- 
torney for many large corporations, being 
senior member of the firm of Libby, Robinson 
& Turner. 


BANQUET AND ADJOURNMENT 


The annual dinner of the American Bar 
Association was given at the Hotel Pontchar- 
train on Friday evening. The speakers ex- 
pected to appear included Dallas Boudeman 
of Kalamazoo; Henry A. Lockwood, president 
of the Michigan State Bar Association; James 
T. Keena of Detroit; W. U. Hensel, Lancaster, 
Pa.; Georges Barbey, Paris, France; J. Hamil- 
ton Lewis, Chicago, and W. C. Languedoc, 
K.C., representing the Montreal bar. 

The association adjourned for one year. 
Its next meeting place will not be chosen until 
January, 1910. 


DEANS OF LAW SCHOOLS CONFER 


In connection with the meeting of the 
American Bar Association, the ninth annual 
meeting of the Association of American Law 
Schools, composed of the deans of thirty or 
forty of these institutions, was held on the 
afternoons of August 25 and 27. The presi- 
dent’s annual address was delivered by Charles 
Noble Gregory, Dean of the Iowa State Univer- 
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sity College of Law, who referred particularly 


to the growth of law schools throughout the 
country and to the advance in educational 
standards. 
Harold D. Hazeltine of Emmanuel College, 
University of Cambridge, England, on ‘‘Legal 
Education in England.”” Mr. Hazeltine de- 
clared that several features in the present 
system of legal education in England are to 
be changed soon. Further elaboration of a 
system of electives,and more work in special 
and advanced subjects is expected to result. 
The discussion which followed was led by 
Dean James Barr Ames and Sir Frederick 
Pollock. Dean Ames declared that if Eng- 
land had a better system of education it 
would have even better lawyers. Within the 
next twenty-five years, he said, the best 
treatises on English law would be written by 
Americans. 

At the second session, Dean John H. Wig- 
more of the Northwestern University Law 
School, and Harry Pratt Judson, President of 
the University of Chicago, read papers deal- 
ing with the general question of education 


A paper was read by Professor 
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preparatory to the study of the law. These 
papers were discussed at length by Henry 
Wade Rogers, dean of the Yale University 
Law School, and by Professor Henry M. Bates, 
of the University of Michigan. 

Dean Wigmore declared that out of one 
hundred law students who had had only high 
school preparation, only two attained high 
legal position, whereas of one hundred taking 
a four years’ A. B. course ten became lawyers 
of note. He backed up his main proposition 
by the opinion of Charles W. Eliot of Harvard 
University. 

Dean Rogers of Yale was of the opinion that 
no more than two years of preparatory train- 
ing in college should be required. “If we 
put the standard too low young men are 
admitted to the bar at an immature age. 
On the other hand, if we exact a higher 
standard than the situation warrants, we do 
them and the commonwealth an injustice. 
Today there are still law schools that admit 
any person who applies for admission. They 
are discriminated against by the _profes- 
sion.” 





Review of 


Articles on Topics of Legal Science 
and Related Subjects 


Administrative Law. ‘‘The Law of the 
Constitution.’’ A review of the seventh edi- 
tion of Prof. Dicey’s work bearing that title. 
By Edmund M. Parker. American Political 
Science Review, v. 3, p. 362 (Aug.). 

“This tendency on the part of an adminis- 
trative body to be transformed into a judicial 
tribunal we may see clearly in the United 
States. How often do we not see adminis- 
trative boards or officials to whom are en- 
trusted the decision of questions affecting 
rights of property required by the pressure of 
public opinion or even by law to adopt the 
procedure of a judicial body, and to take 
on all the paraphernalia of a_ regular 
court! .... 

‘‘Administrative law is chiefly case law; it 
has been made by those who administeri t; it 
is therefore more flexible than code law and 
may be more readily adapted to new condi- 
tions. . . By whatever name one may call it, 
England undoubtedly possesses administrative 
law, in the sense of a special set of legal rules 
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governing the relations between the adminis- 
tration and its officials and the private citizen; 
and the contrast between the rule of law as 
between private individuals and the rule of 
law as between the government and the indi- 
vidual is one which may be drawn instruc- 
tively in England, as indeed in any country. 
This is particularly true of the United States, 
for it must not be forgotten that the ‘preroga- 
tive of the administration’ may exist and has 
actually existed in republics as in monarchies, 
as France during her great revolution found 
to her cost, and as we have often had occasion 
to learn in this country.” 

Aliens. ‘‘International Law and the Aliens 
Act.”” By N. W. Sibley, LL.M. 34 Law Mag- 
azine and Review 432 (Aug.). 

“From the point of view of modern authori- 
tative international usage, it would be break- 
ing a butterfly on a wheel to demonstrate the 
proposition that, with the possible exceptions 
of Great Britain and Russia, the modern state 
claims a right of expelling an alien who be- 
comes dangerous to its public tranquil- 
ee ; 

“Everything tends towards the conclusion 
that the alien should be deprived, if neces- 
sary, by express enactment, of the benefit of 
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the doubt on the point whether he is a political 
offender or not.”’ 
Anarchism. See Property and Contract. 


Basis of Law. ‘‘The Belief in Innate 
Rights.” By H. Frances Peterson. 34 Law 
Magazine and Review 385 (Aug.). 

“Sir Henry Maine has pointed out that the 
origin of ‘legal rights’ was the judgments of 
those in authority as to what was right. 
‘Legal rights’ being derived from moral con- 
ceptions of right, it follows that whenever, as 
frequently happened, those moral concep- 
tions were erroneous the term ‘legal rights’ 
when applied to the so-called ‘rights’ derived 
from those moral conceptions was meta- 
horical Whenever the term ‘legal right’ 
aa been or is used to cover+some ‘wrong’ 
sanctioned by law it has been or is a meta- 
phor and ne else. Therefore, contrary 
to the teaching of jurists, it is precisely ‘legal 
rights’ that are more frequently ‘metaphori- 
cal’ than any other... . 

“It is foreign to our purpose to discuss here 
the meaning of the terms ‘natural’ and ‘moral 
tights,’ beyond observing that such classifi- 
cations are, like the term ‘legal rights,’ dis- 
tinctions drawn between the sanctions which 
enforce ‘rights,’ and are not distinctions be- 
tween ‘rights’ themselves. .. . 

“The terms ‘innate and abstract rights’ 
are used in antithesis to such terms as ‘moral 
or legal rights,’ to signify all the innumerable 
rights which are not sanctioned by law, public 
opinion, religion, or anything else.” 

See Property and Contract. 


Bill of Rights. See Basis of Law, Prop- 
erty and Contract. 


Contracts. 


Corporations. ‘‘Uniform Foreign Corpora- 
tion Laws.”” By Franklin A. Wagner. New 
York Law Journal, v. 41, July 27, 1909. 


This paper was read at the fifteenth annual 
convention of the Commercial Law League 
of America, held at Narragansett Pier, R. L., 
on July 20. 

“Unquestionably much hardship has been 
inflicted on foreign corporations when, through 
ignorance of the local laws or through failure 
to understand their drastic scope, they have 
entered into contracts which, because of these 
statutes, they were unable to enforce. In 
some states the statutes are too lenient, in 
others too severe. In few states have they 
been comprehensively worked out to ade- 
quately meet present day needs. A uniform 
law would confer a lasting benefit both upon 
the states and the corporations. Such a law 
should embody the following features :— 

“1. Define what is ‘doing business.’ 

“2. Provide a simple procedure for quali- 
fication. 

“3. Name the Secretary of State the agent 
upon whom process may be served. 

Pg Abolish the license fee, excise or bonus 


See Property and Contract. 


“5. Tax the foreign corporation on the 
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amount invested in the state on the same 
basis and at the same rate as domestic cor- 
porations. 

“6. Require an annual report of condi- 
tion, including a statement of assets and 
liabilities, naming the officers and directors 
of the company and its officers and agents 
located in the state. 

“7, Affirmatively grant the privilege to 
use the federal courts in proper causes. 

“8. Remove drastic penalties and sub- 
stitute reasonable fines. 

“9. Abolish attachment on the 
ground that it is a foreign corporation. 

“10. In all other respects place foreign 
corporations on a par with domestic corpora- 
tions.” 


See Property and Contract. 


Criminal Intent. ‘‘Constructive Murder and 
Felonious Intent.’”” By W. F. Wyndham 
Brown. 34 Law Magazine and Review 453 
(Aug.). 

“There is no doubt, eliminating any ques- 
tion as to the insufficiency of the original 
authority, that the trend of modern judicial 
opinion and dicta has been toward a limita- 
tion of the rule to those felonious acts which 
are intrinsically likely to cause death... . 

‘‘No doubt, when the question arises in the 
Court of Criminal Appeal, some definite prin- 
ciple will be laid down which may not indicate 
so greatly the divergence of judicial opinion, 
the inconsistency of our case law, and the 
great weight given to legal writers whose 
mames appear in the text-books as the old 
authorities.” 


Criminology. ‘‘Criminal Statistics, 1907.” 
34 Law Magazine and Review 416 (Aug.). 

‘‘Last year we expressed the view that the 
great majority of the serious crimes com- 
mitted may be traced to the unsatisfactory 
conditions in which the poorest classes live, 
and we maintained that the astonishing 
diminution in crime during the last half- 
century could only be explained by the gen- 
eral rise of the standard of life among the less 
fortunate strata of society. The diminution 
is so remarkable that it is worth while again 
to recall the figures.”’ 

See Penology, Police Administration. 


Election Laws. ‘‘The New York Direct 
Primaries Bill of 1909." By Arthur Luding- 
ton. American Political Science Review, v. 3, 
p. 371 (Aug.). 

“Under the Hinman-Green bill there is 
opportunity for the fullest consultation and 
deliberation before the candidates are desig- 
nated. At present the only real deliberation 
is not in the convention, but among the party 
leaders in | okt conference; and it is just 
this sort of deliberation that is preserved by 
the terms of the bill. Where the plan differs 
from the present system is in the fact that all 
suggestions made by party committees are 
subject to the a of the party as a 
whole. They will be made, therefore, under 
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a sense of immediate responsibility, and this 
responsibility will be strengthened by the 
fact that the members of party committees, 
if candidates for re-election, must submit 
themselves to the voters at the same time 
as the candidates for nomination whom they 
have proposed.” 


Government. ‘‘The Increased Control of 
State Activities by the Federal Courts.”’ By 
Robert Bruce Scott. American Political 
Science Review, v. 3, p. 347 (Aug.). 


“This paper addresses itself to a considera- 
tion of whether the recent use of injunctions 
by federal courts as to state laws is an un- 
warranted exercise of power over the states 
by the federal government. . . .The question 
became of greatest interest in connection 
with the case of ex parte Young (209 U. S. 
123), decided by the United States Supreme 
Court, March 23, 1908. It was there held 
that the Attorney-General of Minnesota might 
be enjoined at the suit of individual stock- 
holders of a railroad from using the state 
courts to enforce an unconstitutional rate 
law which affected the state only in its 
general welfare... . 

“The court had held in Davis & Farnum 
Manufacturing Company v. Los Angeles (189 
U. S. 218) and in Dobbins v. Los Angeles 
(195 U. S. 223) that where irreparable injury 
will be inflicted on property rights through a 
void law or ordinance, an injunction will 
issue to restrain its enforcement by criminal 
proceedings, and the earlier case of Smyth v. 
Ames (169 U. S. 466) had enjoined proceed- 
ings by indictment to compel obedience to 
the Nebraska rate act; so that in applying 
the remedy of injunction to criminal as well 
as civil cases, upon the usual grounds of 
equitable jurisdiction, the Young case estab- 
lished no new precedent. .. . 

“The annual output of American legis- 
latures is said to be 15,000 laws. Over- 
legislation and bad legislation are crying 
evils of the times. With state legisla- 
tures dealing with new and complicated 
legal and economic problems, _ usually 
without expert knowledge or experience, 
and with much popular (and often proper) 
hostility to great corporations, it is not 
strange that many defective and _ illegal 
acts are passed... . 

“De Tocqueville, writing in 1832, said: ‘If 
the sovereignty of the Union were to engage 
in a struggle with that of the states at the 
present day its defeat may be confidently 
predicted; and it is not probable that such a 
struggle would be seriously undertaken. As 
often as steady resistance is offered to the 
federal government, it will be found to yield.’ 

“Happily, this prophecy did not come true, 
and that it was not fulfilled is due in no small 
measure to the jealous way in which the 
federal courts have safeguarded the authority 
and powers of the national government, of 
which the Young case is a conspicuous ex- 
ample. To have decided that case otherwise 
would have been in effect to limit the Four- 
teenth Amendment so as to make it read: 
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No state shall deprive any person of life 
liberty or property without is Process of 
law nor deny to any person within its juris. 
diction the equal protection of the lays; 
unless it shali pass an act for that purpose, ix 
which case the prohibitions of this amendmen 
shall not be operative.” 


Another article on a live topic taken from 
the law of the American commonwealth js 
the following :-— 

“The Initiative and Referendum is Not 
Constitutional.’”” By D.C. Allen. 69 Centra) 
Law Journal 148 (Aug. 27). 

One of the Nestors of the Missouri bar here 
contributes views which are of great interest, 
He says in part:— 

“The initiative and referendum, coming 
from socialism, necessarily brings with it the 
atmosphere and vices of socialism, and among 
these is the principle that each man possesses, 
as his birthright, not merely an equal right 
of being governed, but an equal right of gov. 
erning others. It connects the right to 
govern, not with capacity, but with birth, 
It isa om which ignores the inequality 
established by nature between the mental 
powers and moral qualities of men. Domina. 
tion, under such a principle, is that of in- 
feriors over superiors in intellect and morals, 
which is universally conceded by the best 
thinkers to be a tyranny equally violent and 
unjust. As already indicated, such a prin 
ciple cannot agree with the spirit and purpos 
of representative government—the spirit and 

urpose actuating such men as Washington, 
Madison, Hamilton, Franklin and others in 
framing our federal Constitution.” 


The following article throws light on the 
origin of the President’s Cabinet :— 

‘Historical Significance of the Term ‘Cabi- 
net’ in England and the United States.” By 
Henry Barrett Learned. American Political 
Science Review, v. 3, p. 329 (Aug.). 

‘“‘The financial requirements especially con- 
spicuous during Washington’s first term, the 
problems of our commercial and foreign rela- 
tions, the frontier questions involving our 
attitude to the Indians as well as to British 
and Spanish neighbors—all these and other 
matters called not only for the direction of a 
sagacious President, but also for the assistance 
of qualified experts... . 

“There is no evidence but the term to 
show that in characterizing the President's 
advisers we took into account anything but 
the superficial resemblance to the English 
institution. What in all probability we did 
was to adopt a well-recognized English term, 
the significance of which so far as the average 
man was concerned had been pretty well 
settled in the seventeenth century.” 


Great Britain. ‘‘The Lords and the Bud 
get.” By Harold Spender. Contemporary 
Review, v. 96, p. 129 (Aug.). ; 

“Will the House of Lords throw out the 
Budget? That is the question which is a 
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resent exciting and dividing both great 
political parties. It is too early to make ve | 
certain forecast of a situation which will 

nd on factors still unrevealed. But it 
is at least clear already—if only from the very 
significant speech made by Lord Lansdowne 
on July 16t —that towards the end of the 
present year the Constitution of these islands 
will be subjected to a very severe, possibly a 
breaking, iuin. ae ; 

“The House of Lords must either reject the 
Finance Bill completely or leave it completely 
alone. The only possible policy within the 
Constitution is that of rejection. But that, 
as we have seen, would reduce the adminis- 
tration of the country to chaos, and is not 
therefore, as Lord Salisbury clearly perceived 
in 1894, a policy which can be regarded as 
practicable or possible by any responsible 
politician.” 

The opposite view is expressed in:— 

“The House of Lords and the Budget.” By 
J.A.R. Marriott. Nineteenth Century, v. 66, 
p. 195 (Aug.). 

“Weakened by the unfortunate predomi- 
nance of the hereditary element within its 
walls, rendered unnecessarily timid by the 
narrowness of the basis on which its position 
theoretically rests, the English House of Lords 
has allowed many of its unquestioned rights 
to fall into practical desuetude. But it is 
slowly awakening to the important function 
which it may legitimately perform in the 
modern democratic state... . They canand 
ought to see to it that no measure of first-rate 
importance, involving the acceptance of new 
and unsanctioned principles, shall find a place 
on the statute book before the will of the 
electorate has been unmistakably and deliber- 
ately expressed.” 

See Administrative Law, Election Laws» 
History, Legislative Procedure, Property and 
Contract, Race Problem, South African Union. 

History. ‘‘The South Carolina Federalists, 
II.” By Ulrich B. Phillips. American His- 
torical Review, v. 14, p. 731 (July). 

“To the Republicans of 1801 the historical 
Republican doctrines were little more inter- 
esting than the last year’s almanacs... . 
The linings had adopted the Federalist 
policies, and the South Carolina Federalists 
were drawn more and more into harmony 
with them and out of sympathy with the 
filibustering New Englander. ... The Fed- 

st party in the state was practically dead 
by 1812. The old Federalist policies, how- 
ever, championed as they were by the new 
generation of leaders in spite of their repudia- 
tion of the party name and alignment, con- 
tinued to control the state till about 1827.” 

Immigration. ‘Protect the Workman.” 
By John Mitchell. Outlook, v. 93, p. 65 
(Sept. 11). 

“If we are going to regulate immigration 
at all, we should prescribe by law definite 
conditions, the application of which would 

t in securing only those immigrants 
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whose standards and ideals compare favor- 
ably with our own. To that end wage- 
earners believe :— 

‘First: That, in addition to the restrictions 
imposed by the laws at present in force, the 
head tax of four dollars now collected should 
be increased to ten. 

“Second: That each immigrant, unless he 
be a political refugee, should bring with him 
not less than twenty-five dollars, in addition 
to the amount required to pay transportation 
to the point where he expects to find employ- 
ment. 

“Third: That immigrants between the ages 
of fourteen and fifty years should be able to 
read a section of the Constitution of the 
United States, either in our language, in their 
own language, or in the language of the 
country from which they come.” 


Insanity. See Penology. 


Labor Problem. ‘‘The Causes of Unem- 
ployment.” By H. Stanley Jevons. Con- 
temporary Review, v. 96, p. 165 (Aug.). 

‘Several writers have succeeded in connect- 
ing periodic variations of the weather directly 
with economic statistics. Briickner has been, 
perhaps, the most successful, for he gives good 
evidence by taking five-yearly averages, that 
harvests, wheat prices, and the course of 
trade in grain, vary synchronously with rain- 
fallin a period of about thirty-five years. .. . 
H. H. Clayton, of the Blue Hill Observatory, 
finds that commercial panics in the United 
States have occurred either during, or shortly 
after, periods of deficient rainfall in the Ohio 
Valley.” 

“The Best Way to Prevent Industrial War 
fare.’’ By Charles W. Eliot, LL.D. McClure’s, 
v. 33, p. 515 (Sept.). 

“The chief feature of the beneficent 
Canadian Act called the Industrial Disputes 
Investigation Act was the requirement that, 
in the event of a dispute arising in any in- 
dustry known as a public utility, it should 
be illegal to resort to a strike or lockout until 
the matters in dispute had been made the 
subject of an investigation before a Board of 
Conciliation and Investigation to be estab- 
lished under specified rules by the Canadian 
Minister of Labor. 

“During the two years from March 22, 
1907, to the end of March, 1909, fifty-five 
applications were received for the appoint- 
ment of Boards, under which forty-nine 
Boards were set up. 

‘‘There were two cases in which strikes were 
not averted or ended. Only two cases, there- 
fore, out of fifty-five ultimately resulted in 
strikes, these two strikes being in perfect 
accordance with the wise terms of the Act, 
which permit owners to lock out their men 
and workmen to strike after the public inves- 
tigation has been completed and its results 
published.” 


See Immigration. 
Legal History (Wales). 


“The Laws of Howel the Good.’’ Con- 
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temporary Review, literary supplement, no. 23, 
Aug. 1909, p. 12. 

“The law of land is very elaborate, and 
likely to be of the greatest possible value in 
tracing the growth of English land law. We 
greatly doubt whether the Welsh word Maenor 
can be distinguished from, the English word 
Manor. The meaning of the words is very 
nearly identical. The French origin may be 
due to the admitted early French influence in 
Wales. The use of the word in England may 
have come from Wales. There are other 
words of French or Latin origin, such as 
Canghellor (Chancellor). We find very similar 
manorial customs in English and Welsh 
manors.” 


Legislative Procedure. ‘‘Revisor of the 
Statutes.’”’ By Laura Scott. In ‘Notes on 
Current Legislation.” American Political 
Science Review, v. 3, p. 421 (Aug.). 

“The Wisconsin legislature has enacted a 
law creating the office of revisor (Laws 1909, 
c. 546). The appointing power and super- 
vision of the work is vested in the trustees of 
the state library. 

“It is the duty of such revisor: (1) to main- 
tain a loose leaf system of the statutes, sepa- 
rating those statutes in force from those 
repealed or superseded; (2) to maintain a 
loose leaf ledger of court decisions referring 
to the statutes; (3) to present to the com- 
mittees on revision of each house of the legis- 
lature, at the beginning of each session, bills 
providing for such consolidation and revisions 
as may be completed from time to time; (4) to 
keep an alphabetical, — card-index to 
the statutes; (5) to formulate and prepare a 
definite plan for the order, classification, 
arrangement and printing of the statutes and 
session laws; and (6) to supervise and attend 
to the preparation, printing and binding of 
such compilations Bi particular portions of 
the statutes as may be ordered by the head 
of any department of the state.”’ 


Marriage and Divorce. Of the month’s 
contributions on this engrossing topic, the 
most valuable is distinctly the following, be- 
cause of the ready applicability of its conclu- 
sions to conditions in American Protestant 
churches :— 

“Marriage Law in the Church of England.” 
By Rev. Charles J. Sherbeare. Nineteenth 
Century, v. 66, p. 257 (Aug.). 

If the contentions of this writer can be sus- 
tained, and they are doubtless not to be 
challenged on the historical side, the wide- 
spread denunciation of divorce, indulged in 
not only by a certain section of the Anglican 
Church but by some other Protestant 
bodies, is based on incorrect assumptions, 
which would be dispelled by more accurate 
and complete knowledge of the _ historical 
position of the Western Church with reference 
to marriage. 

“The courts,’’ writes Mr. Sherbeare, ‘‘have 
been accused of dissolving an indissoluble bond 
in many cases where it can be argued on strict 
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ecclesiastical principles that no such bong 
ever existed. ... A very small collection of 
facts and quotations is all that is needed to 
show that neither in pre-Reformation nor jp 
ost-Reformation times did the church a 
arge teach that peculiarly severe doctrine of 
marriage which finds favor in some Anglican 
circles at the panes moment, the general 
marriage law of the Western church being in 
reality both far less simple and far less rigid 
than English churchmen are in the habit of 
supposing.” 

Another writer’s contribution to the subject 
is marked by a somewhat similar spirit of 
moral sanity :— ‘ 

“Problems of Marriage and Divorce.” By 
Mrs. Anna Garlin Spencer. International 
Journal of Ethics, v. 19, p. 443 (July). 

“In so far as the increase in divorces is a 
testimony to this movement of women to 
refuse marital relations with unfit men, itis a 
movement for the benefit of the family and 
not foritsinjury. ... 

“The social need is not for the immediate 
working out of the details of a uniform law, 
while yet rapidly changing social and indus- 
trial conditions make variety of experimental 
treatment of cultural value; the social need 
is rather for a legal provision everywhere 
which will secure more deliberation before 
action; more accessible counsel of the wise 
and good for the foolish and confused, more 
patient waiting, more earnest trial to patch 
it up and ‘go on’ even when things look dark 
and threatening.” 


A good comparison between England and 
America is set forth in:— 

“Divorce in America and England.” By 

“‘Britannicus.”’ North American Review 
v. 195, p. 296 (Sept.). 
_ “A growing body of opinion is being organ- 
ized in England against the maintenance ofa 
system so prolific of injustice and so conducive 
toimmorality. . . The British have gone as far 
towards one extreme as the Americans towards 
the other; but from the standpoint of the 
social well-being of the community there 
cannot, I think, be much question that the 
American system is the less harmful of the 
two.” 

How shockingly bad the English conditions 
are may be seen from this statement :— 

“Notes from London.” 25 Scottish Law 
Review 204 (Aug.). 

“‘When Lord Gorell found that the Lord 
Chancellor’s bill made no mention of divorce 
in the extended jurisdiction of the County 
Courts, he gave notice of a motion that it was 
desirable that a limited power of divorce 
should be included. He made a long speech, 
dwelling on the points that poor people 
cannot afford to seek divorce in the High 
Court—he put the costs of an undefended case 
at £30 or £40; and that the practice of obtain 
ing separation orders from magistrates, which 
leave the parties neither married nor unmar- 
ried, is a bad system, which encourages 
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jrregular unions. The Archbishop of Canter- 
bury, Lord Halifax, and Lord Halsbury, who 

resent the Church view, were strongly 
against the proposed change. They would 

fer to do away with divorce altogether 
rather than give increased facilities for it. 
They are not moved by the argument that 
quite poor peo le are now in the same case 
as ordinary middle-class people were in before 
the Divorce Act, when divorce by Act of 
Parliament was the only method.” 


Penology. In general, it may be said that 
to the modern civilized world punishment has 
come to signify, except where capital sentence 
js imposed, simply the detention of the 
criminal in an institution where he will be 
deprived of all save the bare necessities of life 
and of the society of his fellow men. Modern 
morality does not approve of physical cruelty 
to the prisoner, nor of injury to his health by 
placing him in unsanitary surroundings or by 
exacting from him injurious labor, but is 
satisfied with the penalty of social opprobrium 
added to that of confinement in a place ren- 
dered by no means inviting. Punishment 
has come to be, therefore, practically deten- 
tion. The sane and the insane criminal, con- 
sequently, are dealt with in the same general 
way. The essential difference is only that 
the latter needs sometimes to receive medical 
attention in a special institution, and may 
sometimes be justly allowed a fuller share of 
the luxuries that may enliven the monotony 
of prison existence. 

o doubt there is a tendency to treat 
prisoners too well, but such a condition of 
affairs as that disclosed by the following writer 
is not typical—if it were the need of an anti- 
Wilberforce to unreform our prisons would 
be imperative :— 

“The Pampering of Prisoners.’’ By One of 
thePampered. National Review, v. 53, p. 962 
(Aug.). 

An Oxford graduate, brought up in com- 
fort, if not in luxury, who was a prisoner for 
amonth in a West Country prison in England, 
has written a study of the situation as he 
found it. The man has proved himself an 
optimist of the most pronounced type by 
naming his article ‘‘The Pampering of Pris- 
oners.” The title is not, as might appear at 
the first glance, bestowed in irony, but the 
ex-prisoner is honestly fearful lest, the beggar 
discovering the comfort that awaits him in 
jail, “each starving wretch will tear himself 
from his groove of misery and rush panting 
to the cool, secluded cells, and the careless, 
happy, prison life, where there is no worry, 
no dirt, no drunkenness; where the food is 
regular and nourishing; where there is peace 
and security, and no anxious brooding over 
the morrow.”’ 

The worst deprivation, according to him, 
connected with prison fare, was the necessit 
for drinking, if water was to be had at all, 
the water in which he had washed his break- 
fastutensils. Of this, even, he writes: “Water 
With a sediment of stale gruel is not a liquid 
of crystalline clearness, but it is both 
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healthier and more palatable than much 
foreign beer to be met with in our restaurants.” 
He says in conclusion :— 

“The ideal to which all movement ought 
to tend is admittedly the lenient prison. But 
the ideal can only be attained at the coming 
of that happy era when only the lenient prison 
is required. At present a much harder and 
more dour treatment of prisoners is needed, 
for this is the danger-time when society is 
being gradually and practically evolutionized. 
At such a stage of human progress humani- 
tarianism is found to bless only those that 
give, not those that receive, for there is a 
ruffianly minority in every state of society, 
composed of men who do not appreciate 
kindness at its true value. Against these 
society is in duty bound to protect itself. 
No practical system of social reform can be 
safely attempted if prison is not meanwhile 
exercising that wholesome restraint over the 
millions which is the primary object of its 
existence.” 

This ideal of the ‘‘lenient prison,’’ as this 
writer says, is wrong; we need to make prison 
punishment fearful enough to check the evil 
impulses of criminals. We should not go to 
the opposite extreme of an ignoble brutality, 
as may be the case even now in some places 
where remnants of a barbarous régime possibly 
still survive :— 


“Beating Men to Make Them Good.”’ By 
Charles Edward Russell. Hampton’s, v. 23, 
p. 312 (Sept.). 


“The Ohio State Penitentiary, here used 
as an illustration of the old methods of prison 
management, has long had the reputation of 
one of the worst penal institutions in the 
country. The state legislature at its last 
session undertook some marvelously belated 
improvements, appropriating $150,000 for 
new buildings, to be erected on modern 
and sanitary principles. It prevented the 
renewal of the existing contracts, but it did 
not, however, abolish the beatings nor the 
water cure nor the bull rings nor the spoils 
system nor the idea of terrifying men into 
orderly behavior.” 


It is not only possible, it is obligatory, for 
the state to avoid the extremes of leniency 
and brutality alike. Positive morality defines 
in unmistakable terms what should be the 
attitude of the state towards the responsible 
criminal. His punishment unquestionably de- 
pends on the seriousness of his harmful act, 
and the penalty may be anything from a 
merely nominal one to capital punishment, 
according to the nature of the act. Butin 
imposing sentence there may be mitigating 
circumstances to be taken into account, such 
as (1) the degree of his partial irresponsibility, 
if responsibility has not been complete, or (2) 
the chance of his reformation. Such con- 
siderations may properly operate to lessen 
the punishment otherwise imposed. 

In the case of the irresponsible criminal, 
the period for which he should be detained 
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in custody seems likewise, on moral grounds, 
to be regulated by the seriousness of his 
harmful act. Detention in such a case is not 
punishment but segregation for the public 
good. The insane person who had committed 
some grave injury to society, like the crime 
of murder, would normally be detained for 
life. But it is impossible to draw the line 
clearly between responsibility and irresponsi- 
bility, and a murderer classed as an irrespon- 
sible might in fact have such a degree of par- 
tial responsibility as would render it just to 
impose capital punishment. In the case of 
the irresponsible criminal, there is always, in 
determining how the state shall treat him, 
the possibility of having to consider the 
aggravating circumstance of a partial respon- 
sibility. There is also another possible cir- 
cumstance to be considered, that of the possi- 
bility of a complete cure. The general work- 
ing out of the gr ong of disposing of insane 
criminals, purely from a moral standpoint, is 
therefore apparent. 

_This is not approaching the subject from a 
legal point of view. But it should be as true 
in law as in morals not alone that the punish- 
ment is to fit the crime, but that the deten- 
tion is to fit the irresponsible act. It is even 
more important to recognize the fact that 
because there is no clearly defined dividing 
line between sanity and insanity, severe 

unishment of the slightly insane may be 
justifiable sometimes. This introduction will 
perhaps serve to show that any view which 
is aimed at the overthrow of that theory of 
responsibility which is ingrained in our crimi- 
nal jurisprudence is false and to be resisted, 
Such a view, however, is advanced in a note- 
worthy article :— 


“Insanity, Responsibility, and Punishment 
for Crime.’’ By Professor James J. Walsh, 
M.D., LL.D. American Journal of the Medical 
Sciences, v. 138, p. 262 (Aug.). 


The author of this article emphasizes the 
fact that there is no agreement among ex- 
erts as to an absolute definition of insanity. 
nsanity as a defense for crime is an excuse 
which may be ‘‘extremely difficult to control 
and keep from being abused.” The judg- 
ment of the expert, instead of being of aid to 
the court and to the jury, may be swayed 
unconsciously even when he is acting in good 
faith. The abused plea of insanity, together 
with the defeat of justice by legal technicali- 
ties, have brought about “‘a very serious state 
of affairs.’ Dr. Walsh says that statistics 
have shown a higher percentage of railroad 
brakemen to have forfeited their lives than of 
murderers. Ambassador White has conse- 
quently declared human life to be cheaper 
in this country than in any other portion of 
the civilized world. The author continues 
to say that the abuses which have brought 
about this situation are less serious in the 
medical than in the legal profession, and that 
the system which tolerates the abuse of the 
plea of insanity ‘‘is founded on certain wrong 
principles as regards the administration of 
justice.” 
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“The idea of punishment as revenge js 
past,” continues Dr. Walsh, and the purpog 
of punishment is now that of preventing 
repetition of the act by the criminal and of 
deterring others from like acts. Not only 
rational children, but even those who are ty 
some degree irrational, can be taught by 
es a applied punishment the difference 

etween right and wrong. Animals, that are 

not considered responsible, may be taught 
by punishment what they are not to do, 
Defective human beings must be made to 
realize that certain actions will be followed 
by suffering. We must not allow the sub. 
rational to escape, for otherwise he is en. 
couraged to keep on doing wrong, and his 
example influences others. 

“‘So far as possible, punishment must ineyi- 
tably follow crime in the world, in order to 
impress the subrational and deter them from 
yielding to impulses. Far from being less 
deserving of punishment in every sense in 
which a modern penologist cares to inflict 
punishment, these individuals are more im. 
pressed by it, and, above all, need to be more 
impressed by it... . 

“It is for the subrational that we most need 
to insist on punishment. The cunning of the 
insane is proverbial, and this extends also to 
the subrational, and many of these folk 
realize that their difference from others, their 
queerness, as their folks call it, is quite 
enough to make a verdict of insanity in their 
case assured with the present lax enforcement 
of law.” 

From the foregoing abstract of Dr. Walsh's 
views, it will be apparent that while funda- 
mentally right he blurs the distinction be 
tween responsibility and irresponsibility, as 
a paramount element of the problem with 
which courts have constantly to deal. 

Dr. Walsh summarizes his conclusions as 
follows :— 

“1. The term insanity is‘so vague that its 
use as a plea to enable the criminal to escape 
punishment is not justifiable in the present 
state of our knowledge. 

“2. Responsibility differs in different indi- 
viduals, but it is never quite eliminated except 
in the absolute idiot. For those of lowered 
mentality, even the animals, punishment has 
a good effect. 

“3. Punishment is not revenge, but is 
meant to deter the individual criminal, and 
above all to deter others tempted to criminal 
acts. 

“4, Punishment is more needed for those 
of lowered mentality, of whom the expert may 
well declare that they are insane, than it is 
for the normal. 

“5. Subrational individuals with the cun- 
ning of the insane will take advantage of our 
leniency if present conditions are allowed to 
continue, and we shall have a riot of crime by 
personal violence.” 

Had Dr. Walsh gone more to the heart of 
the matter, he might have worked out his 
views to a more practical application to the 
problem of the abuse of the insanity plea 
As it is, he supplies no available criterion fot 
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ascertaining precisely how the insane criminal 
is to be dealt with, unless he is to be treated 
exactly like the sane criminal, which would 
be unreasonable, and which he could hardly 
have wished to imply. 

Police Administration. ‘“‘The New York 
Police in Politics.” By Gen. Theodore A. 
Bingham. Century, v. 78, p. 725 (Sept.). 


“Under the present ‘system,’ which during 
my incumbency in office I made persistent 
shorts to break down, police officials are sup- 

to pay for their positions by daily 

litical service. When no election is immi- 
nent, the district leaders are scheming for the 
next campaign. If a police captain or inspect- 
or honestly enforces the law, this hurts the 
ward heelers, the saloon and dive keepers, the 
gamblers, the pawnbrokers, and all others 
who live by breaking the law; so this police 
officer must be suppressed or be transferred. 
To accomplish this, a visit to the Commis- 
sioner, or even a letter from some one identi- 
fied with the party, should be sufficient.” 


By Gen. 
Hampton's, v. 23, 


“Policing our Lawless Cities.’ 
Theodore A. Bingham. 
p. 289 (Sept.). 

“New York is not ruled by her brains, her 
wealth, or her virtue—the city is ruled by the 
politicians who control the poverty-stricken 
and criminal aliens of the East Side.” 


“The London Police from a New York 
By William McAdoo. Cen- 
wry, v. 78, p. 649 (Sept.). 


“The estimate in which the public hold the 
lice is the measure of police efficiency. The 
ew York police will, in my judgment, under 
able, honest, and wise leadership, eventually 
gain a position equal to that of the London 
police. When that is done, the police ques- 
tion in New York will be solved.’ 


Practice. ‘‘The Lawyer in his Office.” By 
lemuel H. Foster. Citator, v.4, p. 116 (Mar.). 


“The lawyer’s duty to the public is to 
continue in the future as in the past to be a 

der in every movement calculated to ad- 
vance the public interests; to be first in peace 
and first in war; honest as a legislator, and 
pure and upright as a judge; to advocate those 
public measures that he believes to be right 
and condemn those he believes to be wrong; 
to be a good citizen and an honest man. The 
ethics of the profession have been too much 
mag in the education of young men for 

e bar.’ 


Y 


“Counsel’s Fees.”’ 
D.C.L. 
(Aug.). 

“It should be a breach of professional eti- 
yr for Counsel to accept a brief without 

@ fee except for good cause.... It is 
matter for regret that the attempt should 
have been made. . . . to lend official sup- 
Port to that credit system which is one of the 
causes of the disrepute in financial matters 


By Hugh H. L. Bellot, 
34 Law Magazine and Review 394 
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in which the profession of the law as a whole 
is held in the public estimation.” 


Procedure. ‘‘The Efficiency of English 
Courts: An Example for America.’’ By Jesse 
Macy. McClure’s, v. 33, p. 552 (Sept.). 


“Our attorneys do not appear to be domi- 
nated by a feeling of veneration for the judi- 
ciary; their whole attitude is far removed 
from that. In England it is the judge and 
not the attorney, who habitually interrupts, 
raises a gr agers and insists upon explana- 
tions. If the attorney puts a question to a 
witness worded in such a manner as to raise 
a false issue, the judge instantly interferes. 
He may even assume the chief burden of the 
examination of the witnesses, or jurors or 
litigants may be encouraged to question the 
witnesses. In any event, the examining of 
witnesses is controlled in every detail by the 
presiding justice. If,in addressing the Court, 
an attorney makes a statement which the 
judge regards as false or misleading, he is 
immediately interrupted and the errors are 
corrected. Or, if in the opinion of the Court 
the remarks of the attorney are not edifying, 
they are promptly checked. : 

“In the English county court, in which 
civil cases involving $250 or less are litigated, 
parties to the suit meet in front of the judge 
and state their own cases. If there are wit- 
nesses, they have already been sworn and are 
placed at the right and left of the bench. In 
the most informal manner the judge, the 
parties to the suit, and the witnesses talk 
over the matter together. In this court 
plaintiffs and defendants conduct their own 
cases, it being quite unusual for them to 
employ attorneys. The judge comes to be 
an expert in getting at the essential facts. 
He settles suits involving a good deal of detail 
at the rate of one every five minutes. When 
no legal technicalities are recognized, when 
there are no opposing attorneys to make 
objections, with a trained jurist, familiar with 
the law, who has the litigants and the wit- 
nesses before him, it becomes impossible to 
consume much time in reaching a decision. 
Procedure in both civil and criminal courts 
resembles informal arbitration, from which 
legal technicalities and extraneous topics are 
strictly excluded.”’ 

“The Demoralization of the Law.” By 
Ignotus. Westminster Review, v. 172, p. 146 
(Aug.). 

“The jury system is, indeed, an apt illustra- 
tion of an institution turned from use to 
abuse. Originally intended to assist the 
judge, it has degenerated into a permanent 
possibility, if not an absolute certainty, of 

lacing in his path a series of snares and pit- 

alls, which Solon himself could not hope to 
evade. The summing up is subjected to a 
minute and critical examination. Molehills 
are magnified into mountains, and then Ossa 
is piled upon Pelion until the original case is 
buried fifty fathoms deep. Now this tre- 
mendous superstructure is almost entirely 
owing to the presence of the jury, and the 
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bankruptcy of the system is patent to all 
observers. Nor does the history of this case 
the Stoddart case, decided by the Court of 
timinal Appeal in May of the present year] 
lend any support to Mr. Lecky’s plea for the 
retention of the jury—that they sometimes 
saved litigants from the technicality of the 
bench. The jury did not save Mr. Stoddart 
from the technicality of the bench.” 


Professional Ethics. ‘Ethical Problems In- 
volved in Modern Business.”” Review of ad- 
dresses delivered in Page Lecture Series at 
Yale in 1908. Current Literature, v. 47, p. 294 
(Sept.). 

These considerations apply to the lawyer as 
well as to the man of business:— 

“Despite the acknowledged evils in modern 
business, there is no reason for losing courage 
or getting cynical, Mr. Alger affirms. There 
are many reasons, he thinks, for expecting 
better things. In a new community—and 
this is what America has been—a man looks 
to immediate profit and takes short views of 
business.”” But as community life develops 
“the begins to feel that the ‘good name of the 
house’ is his most valuable asset. ‘The mer- 
chant or the producer who merely makes 
money loses, and what is more feels that he 
loses, something essential when his practices 
have got him a bad name.’”’ 


See Practice. 


Property and Contract. Three articles deal- 
ing with this subject deserve special notice, 
the first setting forth the supposedly anoma- 
lous position of corporations under the doc- 
trine of the Dartmouth College case, the second 
arguing mistakenly that property is created 
by the state, the third formulating a forceful 
theory that property is transformed by the 
state into disability and undermines the life 
of society. The first of the articles is the 
following :— 


“Confusion of Property with Privilege: the 
Dartmouth College Case.’’ By Jesse F. Orton, 
A.M. Independent, v. 67, p. 448 (Aug. 26). 


This article criticizes the decision of the 
Supreme Court in the Dartmouth College case, 
and is a vigorous attack upon the doctrine it 
contains. The reader is informed :— 


“‘The paoatee assumed to have been estab- 
lished in the Dartmouth College case has been 
refuted and repudiated many times by the 
federal Supreme Court. The case still has 
the force of law within a narrowed scope, and 
it is often referred to in terms of great polite- 
ness. But when the Court musters up the 
courage to overrule it, few arguments will be 
needed in addition to its own opinions. Cer- 
tain of the state Supreme Courts, notably that 
of Ohio, long and persistently stood out against 
a recognition of the doctrine of this case.” 
This contention that the Supreme Court 
of the United States has erred in not squarel 
overruling the doctrine of the Dartmouth Col- 
lege case cannot be sustained. The simple, 
obvious principle that the legislature ought 
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not to revoke a grant once made may be cop. 
sidered one of the enduring foundation stones 
of the edifice of modern law. 

Mr. Orton thinks that when the Greq 
Northern— Northern Pacific merger case came 
before the United States Supreme Court, the 
Court in pronouncing judgment practically 
ignored the bearings of the Dartmouth College 
case. But it is by no means to be inferred 
from the fact that the Court construed the 
charter as not giving unlimited authority to 
consolidate with other corporations that any 
right under the contract contained in the 
charter was impaired. 

The policy of the law recognizes the fact 
that the vested property rights which depend 
upon any legislative grant should no more be 
disturbed by legislative than by judicial 
deviation from the principle partially ex. 
er by the doctrine of res judicata. The 

nglish Parliament may have always had the 
power to repeal and amend corporate charters, 
as Mr. Orton says, but that would not consti- 
tute a reason why our legislatures should have 
the same right. In America, such a right 
would be exercised only with the most con- 
fusing and harmful consequences, owing to 
the multiplicity of the state legislatures, and 
owing to the important difference between 
the organic constitution of the two countries. 
The principle of the inviolability of charters 
once legally granted is essentially sound, and 
charters ought not to be, as Mr. Orton urges, 
“tat all times open to repeal or amendment.” 

Mr. Orton objects to what he calls the seri- 
ous error in Marshall’s decision that Dart- 
mouth College was a private foundation, but 
this objection is mistaken. It is not only 
clearly settled in law, but equally clear in 
reason, that a corporation of a public char- 
acter may be to some extent and for certain 
urposes a private body. (Andrews’ Am. 
on secs. 371, 391; Nichols’ Eminent Domain, 
secs. 193, 203.) 

The second error too confidently imputed 
to Marshall is less significant. Mr. Orton 
claims that as the royal charter was merely a 
grant from the Crown, and had never been 
confirmed by the English Parliament, it was 
not a contract between the state of New 
Hampshire and the college. But the assent of 
Parliament was not required, in confirmation 
of the rights of the Crown, before those rights 
should be bodily transmitted to the new 
sovereign at the time of the Revolution. The 
jus publicum that the Crown had held in 
public lands, for example, forthwith passed 
to the states, and their legislatures did not 
have any more than Parliament to confirm 
the title thus obtained. 

This writer further argues that the contract 
clause of the Constitution was designed to 
include only agreements between private 
parties, but the innovations of Marshall on 
the Constitution, of which this case affords 
by no means a marked example, were but the 
expression of the central spirit of the Consti- 
tution itself. 

The doctrine of the Dartmouth College case 
has not been materially modified by the 
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Charles River Bridge case (1837, 11 Pet. 644), 
which holds that an act contrary to the 
Constitution is not a legislative act) as this 
writer implies, nor by the Granger cases (1876). 
In State Bank of Ohio v. Knoop (1853) and 
in Washington University v. Rouse (1869), the 
Supreme Court held, in effect, that a state 
cannot by charter deprive itself forever of the 
power of taxation. In West River Bridge 
Co. v. Dix (1848) 6 How. 507, the Supreme 
Court held substantially that a state cannot 
alienate the public power of eminent domain. 
Mr. Orton conceives these decisions as dis- 
turbing the authority of the Dartmouth Col- 
lege case, but in this supposition he is in error. 
Whether a charter is an inviolable contract is 
not so much the point as whether it was in 
the first instance a contract into which it was 
competent for the legislature to enter. The 
repeal of obnoxious charters must be effected 
by judicial decision rather than by legislative 
enactment, and then only with due regard to 
the constitutional safeguards with which the 
law has wisely surrounded all private property. 
That the right of property, because it con- 
cerns the individual more directly than the 
state, is essentially founded on individualism 
isa widely current fallacy in our day, and 
many, in escaping from it, flee to the opposite 
extreme of an equally fallacious view of all 
rty rights as emanating from the state. 
either the individualistic nor the socialistic 
interpretation of the right of property is the 
correct one, which lies halfway between. The 
following author is one inclined to the social- 
istic view, as will be seen :— 


“The Right to Property.’’ By Prof. Frank 
Sargent Hoffman. International Journal of 
Ethics, v. 19, p. 477 (July). 


“The primary and distinctive ground of 
property is labor,” says this writer. A man’s 
“natural right to anything comes from the 
labor he has expended upon it, and is deter- 
mined by the extent of that labor.” But a 
“natural right,’’ meaning presumably a moral 
right, “is not of necessity an ultimate right.” 
For, says this author, showing his conception 
of the nature of rights to be somewhat con- 

, ‘the natural right . . . may justly be 
sacrificed in case the needs of the community 
fequireit. ... The true state is an organism 
and individuals are the members of that 
organism.’”’ The proper conclusion which 
should have been deduced is of course that 
the moral rights of labor are necessarily regu- 
lated by social justice, as are in fact all moral 
fights. But the author overshoots the mark, 
and goes to the extreme of saying that ‘‘the 
natural right to property therefore is ulti- 
mately resolvable into a state right.” The 
allacy of treating the state as something dis- 
tinct from the individual, rather than as an 
individual multiplied many times, and that 
of supposing that state rights are a limitation 
om individual rights, instead of being merel 
organized individual rights, is common enoug 
mMourday. The writer shows a slight social- 
istic bias which is unfortunate, as when, for 
fxample, he says that ‘‘the time ought not 
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to be far distant when our national revenues 
should chiefly be derived from inherited 
wealth.” The chief fault of the essay is its 
failure to attempt to set forth any intelligent 
theory of the moral rights of property, con- 
sidered with reference to hereditary wealth— 
a subject on which light is to be desired if the 
investigator is not too impatient of results to 
employ accurate and painstaking methods of 
discussion. 

The subject of hereditary wealth is evi- 
dently in the mind of another writer, who has 
little to say about property, but who would 
doubtless gladly restrict the right to hold 
paper to the economically productive mem- 

ts of the community, and remove all the 
protection with which organized society sur- 
rounds the institution :— 

“The Policy of Disability.” 
MacDermott. Westminster Review, v. 
p. 130 (Aug.). 

This author may not consider that he holds 
a brief for anarchism, but the trend of his 
views is unmistakable. He takes for his text 
the words of the Odyssey descriptive of the 
Cyclops: ‘‘They have neither assemblies for 
consultation, nor judges, but every one exer- 
cises jurisdiction over his wives and children, 
and they pay no regard to one another.” 

Because of his compressed style, it is impos- 
sible to epitomize here anything but some of 
his more important propositions, which seem 
to be in substance as follows:— 


1. Man is unlike the lower animals, as 
Max Miiller says and as Darwin denies, in his 
power to form general concepts. Such gen- 
eral concepts crystallize in language, which 
can express emotions which we do not feel, 
and occupies a higher intellectual and moral 
plane than that of individuals and social 
aggregates. 

2. Man’s distinctive power to form gen- 
eral concepts gives him consciousness of indi- 
viduals and social aggregates, and effectively 
holds the balance for him between extreme 
individualism and extreme socialism. 

3. Individualism and socialism exist on 
the animal plane, but the prophet or lawyer, 
the Homeric themistes, the mouthpiece of the 
higher ideals of the race, condemns them on 
the intellectual plane. The human race is 
not a creation of individualistic and social- 
istic action. The factitious or conventional 
standard established in societies and indi- 
viduals by force majeure is in opposition to an 
ideal standard as a common mental fact. In 
every society the social form is in opposition 
to the ideas of the race. 

4. The self-seeking individual is traveling 
in a path leading to decay and extinction, for 
his effort to relieve himself of the burden of 
the struggle for existence is but an effort to 
place himself in a position of disability. 

5. The social aggregate is always tending 
toward extinction, because association always 
increases the number of the useless and help- 
less by evolving destructive forms of para- 
sitism. It invariably increases disability, by 
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encouraging thrift and allowing those to 
whom wealth passes in adult life to remain 
under economic disability. The policy of 
supporting a people by property, capital, or 
wealth is destructive and condemned by race 
intelligence. In the struggle to maintain the 
political edifice, the oni aggregate will tend 
to place under disability large classes, milita 
or servile, and in struggling to save itself 
under this condition of disability, instead of 
to save or to serve the race as a whole, it will 
surely go to pieces; history affords no instance 
of the permanent survival of a state. The 
social aggregate will also often place itself 
under a form of disability by yielding to the 
force majeure exerted by an ambitious great 
man, creating a military non-industrial class 
which can in no sense be considered a product 
of the race mind. 

6. The race thus exists not because of, 
but in spite of, the action of individuals and 
of social aggregates, and progress, as history 
 seetpom depends not upon social organization 

ut upon social dissolution. 

If the foregoing conclusions are submitted to 
careful tests, nearly all of them will be found 
either to be totally false or to require material 

ualification. For example, it is not true 
that the secure possession of wealth won by 
labor or by careful employment of capital 
is a form of disability. either is it true that 
an army actively engaged in protecting the 
lives and homes of citizens is marked by a 
condition of disability. It is also wrong to 
suppose that the morality of the social aggre- 
gate, what is usually called ‘‘positive moral- 
ity,” is fundamentally distinguishable from 
racial morality (this author’s hypostasized 
language), if indeed such a thing as racial 
morality can be supposed to exist in a sense 
ogee from positive morality. Consequently 
this author’s theory of a super-social judg- 
ment, so to speak, in condemnation of the 
social order in general, and of the incorrectly 
defined disability connected with the social 
order in a is visionary and fantastical. 
Some of his observations, however, are in- 
tensely stimulating because not only partly 
true, but novel and penetrating. 

Race Problem. ‘The Conflict of Color; I, 
The World Today and How Color Divides It.” 
By B. L. Putnam Weale. World’s Work, 
v. 18, p. 12023 (Sept.). 

This first installment is to be followed by a 
enone. on ‘‘The Yellow World of Eastern 

sia.” 

“Both Japan and Turkey can take care of 
themselves; and the developments which have 
come about in these countries have been very 
preter a reflected in the general unrest and 
dissatisfaction which have spread from one 
end of Asia to the other. Asia is not content. 
Asia begins to understand. If China, the 
other great representative of the politically 
free peoples of Asia, is either led or forced 
quickly in the footsteps of Japan and Turkey, 
a very new era in the relations between Europe 
and Asia must soon commence. For the 
question—the discussion of which has appar- 


ently been adjourned sine die—of the statys 
of the Asiatic in America, in Australia, anj 
in South Africa, will certainly then be re. 
opened and its solution very possibly workej 
out in a most peculiar way in regions wher 
the white man can least protect himself 
that is, in Asia itself.’ 


See South African Union. 


Socialism. See Government, Property and 
Contract. 


South African Union. ‘‘The Constitutional 
Union of South Africa.” By Walter James 
Shepard. American Political Science Review, 
v. 3, p. 385 (Aug.). 

“The provisions of the fundamental law by 
which it is proposed to consolidate the four 
self-governing British colonies of South Africa 
under one general government, and thereby 
lay the constitutional basis for a great Afn- 
kander nation, are best studied in comparison 
with the constitutions of Canada and Aus 
tralia, from which it has directly borrowed 
much, and with that of the United States, 
which has served as the ultimate model for 
all three. The tendency toward economic 
and industrial concentration, becoming ever 
more pronounced, which in the United States 
is impelling a centralization of government by 
the extremely laborious and unsatisfactory 
method of judicial interpretation .. . is 
pushed a long stride farther by abandoning 
the federal type of government and uniting 
the four colonies into a consolidated union. . 
Their complete ultimate dependence upon the 
government of the union . . . leaves them in 
effect merely important divisions for local 
government.” 

“South African Union and the Color Ques 
tion.’””’ By Roderick Jones. Nineteenth Cen- 
tury, v. 66, p. 245 (Aug.). 

“‘Natives and colored people who at pres- 
ent possess the franchise cannot be deprived 
of it: they are beyond the reach even of the 
two-thirds majority. .. . 

“The natives and the colored people will 
be in a stronger position under the Union 
than they were before.” 


See Race Problem. 


Stare Decisis. ‘“The Theory of the Judicial 
Decision as Influenced by the Effect of an 
Overruling Decision.’”’ 29 Canadian Law 
Times 741 (Aug.). 

“Blackstone, maintaining that judges do 
not make, but simply find the law, asserted 
that a decision never creates a new rule of 
law but merely embodies a rule or custom 
which always existed. A resulting corollary 
of this theory is that a decision is not the law, 
but merely evidence of it, and an overruling 
decision does not abrogate or change the law 
of the overruled, but authoritatively asserts 
that it never existed. It necessarily follows 
that an overruling decision, unlike a repealing 
statute, must have a retrospective operation. 
Austin and later writers, instancing examples 
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of judicial legislation, vigorously criticized 
Blackstone’s theory as artificial and fictitious. 
Although Jessel, M.R., admitted that the 
equity judges had from time to time invented 
the rules of equity, the common law judges 
have steadfastly reiterated the Blackstone 
theory. But its consequence, that an over- 
ruling decision must operate retrospectively, 
by reason of hardship and mischief in the 
impairment of contract and property rights 
acquired in reliance on the earlier decision, 
has had these results: (1) it has furnished 
compelling reason for adherence to the doc- 
trine of stare decisis ; (2) it has led courts when 
constrained to overrule their decisions, while 
professing allegiance to the orthodox Black- 
stone theory, to depart widely from a logical 
acceptance of it.’’ 


Theatres. ‘‘Some Cases in the Law Re- 
lating to Theatres.” By G. Addison Smith. 
34 Law Magazine and Review 442 (Aug.). 


“The vexed question as to whether, if one 
of the audience leave his seat, can he retain 
it by placing an article on it, although it is 
not reserved—+.e., in the sense of its being 
booked—has been decided in a recent case in 
the affirmative by the magistrate at the Lam- 
beth Police Court. The defendant entered the 
theatre some hours after the performance had 
commenced, and claimed two unreserved seats 
that had been temporarily left by the original 
occupants, who had left a coat, and also a 
lady, in charge of the seats. The defendant 
in the case refused to move when requested 
to, on the ground that the seats were not 
numbered and reserved, and the learned 
magistrate ruled that it was an unwritten law 
with all Englishmen that the first occupiers 
of seats under such circumstances were fully 
entitled to retain them.”’ 


Treaties. ‘‘Treaty by Declaration.” 
Th. Blaty]. In 
national Law.”’ 
view 471 (Aug.). 


_ “An ingenious method of concluding an 
international agreement with the United 
States of North America, without consulting 
the Senate, was hit upon by Mr. Root and 
Lord Takahira a few months ago. Writers 
on the law of contract have been accustomed, 
since contracts were first studied, to lay stress 
on the ‘union of wills’ and the fact of psycho- 
logical agreement. If they are right, simul- 
taneous identic declarations are very hard to 
distinguish from contracts, and simultaneous 
international declarations are equally hard to 
distinguish from treaties. This Japonico- 
erican case is therefore a striking demon- 
tration of the inadequacy of the ‘consensus 
in idem’ theory. There is a perfect consensus 
tm idem. And it is at any rate plausibly 
tepresented that there is no contract.”’ 


By 
“Current Notes on Inter- 
34 Law Magazine and Re- 


Uniformity of Laws. See Corporations. 


Universities. ‘“The Law of the Universities; 
IX, The. University Courts.” By James Wil- 
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liams, D.C.L., LL.D. 
Review 407 (Aug.). 
“The jurisdiction of the Chancellor’s court 
is protected by the doctrine of conusance of 
leas... . Conusance is still competent, 
aving been acknowledged by the King’s 
Bench Division as lately as 1886.... A 
good illustration of the working of the claim is 
afforded by a seventeenth century case. 
Plaintiff filed a bill to have a bond for £100 
delivered up, the sum secured having been 
aid. Answer that the defendant was a 
octor of Law resident in Oxford. The 
Chancellor certified and demanded conusance. 
The court dismissed the bill.” 


34 Law Magazine and 


Miscellaneous Articles of Interest to the 
Legal Profession 


Baconian Controversy. ‘‘Francis Bacon as 
a Poet.’”’ By Sir Edward Sullivan. Nine- 
teenth Century, v. 66, p. 267 (Aug.). 


“T have referred in an earlier article to 
Shakspere’s long and closely reasoned exposi- 
tion of the Law Salique in ‘Henry V,’ i. 2, 
so strongly relied on by ‘Baconians’ as show- 
ing the playwright’s lawyer-like knowledge 
of an weldae legal subject, which is 
taken verbatim from the pages of Holinshed’s 
‘Chronicles.’ How can we imagine Bacon, 
profound lawyer that he was and author of 
such learned legal treatises as ‘The Jurisdic- 
tion of the Marches,’ the ‘Argument in the 
Case of the Post-Nati of Scotland,’ and the 
‘Maxims of the Law,’ going to Holinshed for 
his law, and taking it absolutely word for 
word (including an historical blunder) with- 
out the addition of a single new light from 
himself on the constitutional jurisprudence 
involved in so important a case?”’ 

““A Last Word to Mr. George Greenwood.” 
By Rev. Canon H. C. Beeching. Nineteenth 
Century, v. 66, p. 283 (Aug.). 

“Mr. Greenwood did not call his book 
‘Loose Meditations on the Facts of Shakspere’s 
Life,’ but ‘The Shakspere Problem Restated,’ 
and I took for granted that his reflections were 
directed to prove his case.” 


Biography. Blakeley. ‘‘District Attorney 
William Augustus Blakeley.’’ Hampton’s, 
v. 23, no. 3, p. 403 (Sept.). 

In Pittsburgh, we are told— 

“People have been asking one another 
whether District Attorney William Augustus 
Blakeley is destined to be another Folk or 
Heney as a municipal graft inquisitor. In 
less than seven months he has had sentenced 
seven men, and he declares that he is going 
the limit.” 

Calvin. “John Calvin, Lawyer.’’ By Rev. 
Henry Collin Minton, D.D., LL.D. North 
American Review, v. 190, p. 212 (Aug.). 

“Calvin’s view of everything else took its 
cue from his view of God, and that view was 
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based upon certain legalistic conceptions. 
The integrity of God’s government waits for 
its consummation and its vindication upon 
His righteous judgment in the end. His law 
is not only an order for His creatures to obey; 
it is a principle which regulates even His own 
dealings with His creatures. He is not legis- 
lator only, He is not administrator only, He 
is the Supreme Judge, and as such, so to 
speak, He is superior to Himself as the 
Supreme Ruler of the world... . 

“The great lawyer of Geneva was easy 
master of the philosophy of the law. His 
was a constructive mind, and he lived at an 
age when such a mind was the supreme 
necessity. In America he would have been a 
James Wilson and a Jonathan Edwards in 
one. ... We believe that his ‘Institutes’ 
could hardly have been written as they are if 
he had not been trained in the keen logic and 
dialectic of the law, and that the Reformation 
would have been without its greatest intel- 
lectual prophet if he had not had his wits 
trained and sharpened in the law schools of 
Alciati and Peter the Star.”’ 

Chatham. “Chatham, 1708-1908.” By 
Charles W. Colby. American Historical Re- 
view, v. 14, p. 723 (July). 

This paper was read before the American 
Historical Association several: months ago. 

“It is the glory of Chatham that he pos- 
sessed an eye which swept the full horizon, a 
greatness of soul which raised him above 
insular prejudice and pride.... No one 
ever wrought more for the [Anglo-Saxon] 
race, or loved it more intensely, or served it 
more willingly, or viewed its political disrup- 
tion with greater grief of soul.” 

Cleveland. ‘“‘Cleveland’s Re-election and 
Second Administration.”” By Richard Watson 
Gilder. Century, v. 78, p. 687 (Sept.). 

“I do not believe he ever voted for a candi- 
date outside of his party. He might have 
been willing to do so in certain campaigns 
in his later years, possibly—owing to what he 
looked upon as un-Democratic platforms and 
candidates—if he had not possessed an ever- 
present sense of obligation because of the 
great honors and responsibilities his party 
had bestowed upon him.” 


McGowan. “Judge Alexander McGowan.” 
Hampton's, v. 23, p. 403 (Sept.). 


Of the forceful police magistrate of Butte, 
Montana, we read :— 

‘‘With 5,000 cases a year, McGowan has his 
work cut out for him. He has learned to tell 
at once the false from the true, and the 
habitual from the occasional offender, and 
when the evidence does leave him in doubt, 
he goes on sleuthing expeditions of his own, 
sauntering easily in and out of thieves’ 
rendezvous, pool rooms, tough saloons, dance 
halls, and opium dens. His office hours are 
from midnight to midnight, and his doorbell 
is often rung long before dawn by some one 
who wants him to stop a family row or a 
neighborhood quarrel before it gets into 
court.” 
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Romilly. “Sir Samuel Romilly.” 9 
Canadian Law Times 764 (Aug.). 


“Probably no one who has taken part in 
public affairs has ever been held in mor 
universal esteem among his contemporaries 
than Romilly.” 


Cuba. ‘An Englishman’s Impressions of 
American Rule in Cuba.” By Sir Harry 
Johnston. McClure’s, v. 33, p. 496 (Sept.). 


“The impartial traveler cannot but feel g 
sincere admiration for the results of American 
intervention in Cuba. Nowhere has the work 
of the Anglo-Saxon been better done or with 
happier results than during the five and a 
half years (1899-1902, 1906-1909) of Ameri. 
can administration of Cuban affairs. Yellow 
fever has been absolutely eliminated, and 
other diseases abated or abolished. . . . The 
police force has been entirely reorganized, 
and crime of all kinds has diminished enor. 
mously.”’ 


Chinese Problem. ‘‘The Yellow Pariahs.” 
By Charles Somerville. Cosmopolitan, v. 47, 
p. 467 (Sept.). 

“Once only in all the Western feuds did 
the Chinese ever mark for death a man not of 
their own color, and that was when a price of 
five thousand dollars was placed on the head 
of Louis O’Neal, of San José, California, now 
a senator in that state. As a lawyer, he ac- 
cepted a yearly retainer from one of the big 
tongs, and his activity in a certain case had 
come so perilously near to delivering a member 
of a rival tong to the justice of the American 
law that it was decided he must be put out 
of the way. He threw open his office door 
to enter one afternoon in the autumn of 
1899, but he as quickly drew back, pulled the 
door to with a bang, and hurried down the 
stairways, taking refuge in a constable’s office 
on the ground floor. As he opened the door 
he had chanced to look directly into a mirror 
at the opposite end of the room, and this 
chance glance revealed to him two Chinamen 
with drawn revolvers huddled behind the 
very door that he was opening. He quickly 
gave the alarm on seadhing the constables 
office, but the Chinamen had dropped out of a 
rear window to a shed below and made their 
escape. Not long after that there was an 
amicable settlement of the difficulties of the 
tongs, and it was celebrated with a banquet 
which was attended by more than one hun- 
dred and fifty Chinese. Mr. O’Neal also 
attended. He saw there his two would-be 
murderers. They smiled and bowed and later 
affably told him that in view of what had been 
brought about they were glad they had not 
killed him. They told him they meant to 
shoot just as he closed the door, holding their 
weapons so closely against his body as to 
muffle the reports.” 


Fiction. ‘A Chinese Solomon.” By Sir J. 
George Scott, K.C.I.E. Contemporary Re- 
view, v. 96, p. 190 (Aug.). 

“The Sawbwa turned to the kneeling crowd 
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below the dais and said: ‘Let the man have 
forty stripes with the lesser bamboo, now on 
the spot before us.’ 

“When the flogging was over, the Sawbwa 
continued: ‘Now that we have got things on a 
proper judicial and reasonable footing you 
may say What you have to say.’.. . 

“On the whole he was rather a good-natured 
old gentleman, though, like many such people, 
he was rather choleric. He was also about 
the age when both Easterns and Westerns 
think it necessary to ‘make their soul.’ 

“So he bethought himself of a stratagem. 
He told the servants he wanted something 
toeat, and said they were to bring something 
light. They brought among other things 
some cane sugar. 

“The Sawbwa called the little boy and 
gave him some to eat, and talked with him for 
some time. Then he said: ‘Here’s another 
piece. Go and give that to your father.’ 

“The boy was four or five years old, and, 
though he knew nothing of what all the 
trouble was about, he at any rate knew his 
own father, so he ran off and gave the sugar 
to Tsai. 

“The Sawbwa was immensely pleased. He 
pulled up the legs of his loose silk trousers 
and smacked his naked thighs, chortling to 
himself all the while, and then he turned to 
the crowd which had assembled in the mean- 
time in the free and easy fashion common to 
Shan courts. 

“*You see,’ he said, ‘they cannot deceive 
us. We always detect the wrong-doer, baffle 
the scheming, uphold the right, punish the 
wicked, and protect the unfortunate. Not 
the most cunning, the most crafty, the most 
deceitful,, the most wily, the most specious 
can dupe and outwit our sagacity and sense 
of justice.’ 

“The whole assembl 
murmured in chorus: ‘True, O lord, live for 
ever. The lord is most just. The lord is 
quick of apprehension like the lightning. The 
lord is acute beyond earthly wisdom. Surely 
there is none like him—none.’ 

“‘That is so,’ said the Sawbwa. ‘See that 
you do not forgetit. And now we will go on 
toproveit. The old adage has it: ‘‘The thing 
that is true cannot be made to be false; that 
which is false cannot be proved to be true.” 
There is another saw which runs: ‘The wife 


bowed down and 


returns to her first husband; the land belongs 


toits owner.”” Therefore do we deliver judg- 
ment. The woman will receive two hundred 
cuffs on the ear, with intermissions on the 
cheek if she shows signs of becoming giddy, 
and then she will be restored to her husband. 
The man will be flogged with four hundred 
cuts, and will pay the costs of the court. The 
husband will also pay the costs of the court, 
and will take away his wife. The little boy 
will receive the rest of the cane sugar. Now 
all may go.’ ” 


Foreign Relations. ‘The ‘Harmonizer’s’ 
Outlook: Certain International Problems Con- 
fronting the Taft Administration.” By Mar- 
tion Wilcox. Putnam’s, v. 6, p. 657 (Sept.). 


“The new order of things about to arrive 
in Central America will force upon our country 
a most important territorial increase, com- 
parable with the acquisition of Texas and 
the Louisiana Purchase. ... Every day the 
very important fact is seen more plainly, that 
the interests of our Southland and of Central 
America are united by ties of peculiar inti- 
macy. ... So many features of this situa- 
tion recall those which characterized the 
crisis of 1898, when President McKinley, 
although desiring peace, could not withstand 
the clamor for war because he lacked the 
support of educated men!”’ 


India. “The Foundations of Indian 
Loyalty.” By Sir Bampfylde Fuller, 
K.C.S.I., C.I.E. Nineteenth Century, v. 66, 
p. 181 (Aug.). 

“Why should we, alarmed by difficulties 
which may be only pass jeopardize the 
peaceful continuity of a dominion which the 
determination of our ancestors has won for 
us, which we have preserved and elaborated 
to the credit of our race, and which conduces 
to the happiness and improvement of millions 
of people? Let our motto be, as it has been, 
Sursum corda!”’ 


Liquor Problem. ‘‘Beer and the City 
Liquor Problem.’’ By George Kibbe Turner. 
McClure’s, v. 53, p. 528 (Sept.). 


“One saloon for a thousand persons is 
ample for the demand of any population. In 
fact, it has been found in Massachusetts to 
be more than ample. There is now about 
one saloon to every three hundred persons 
living in our cities. In New York and 
Chicago—which together hold nearly a third 
of the city population of the United States— 
two and three and even four saloons appear 
upon four corners of some sections; and in 
places like Ashland avenue back of the 
Chicago stock-yards they are massed by the 
score. This condition is ruinous from any 
possible standpoint. It means that three 
quarters of the retail liquor dealers of the 
United States have no financial responsibility, 
indeed, are scarcely more than solvent; and 
that the fearful pressure of competition com- 
pels them to force their wares upon their 
public, regardless of any law that can be 
devised.” 

National Administration. ‘‘Six Months of 
President Taft.’’ World’s Work, v. 18, p. 
11983 (Sept.). 

“Any candid student of the first half-year 
of his administration must conclude that he 
began his work with unusual promptness; that 
he has already mapped out a most important 
program of the most fundamental great tasks; 
that he has already given a new moral tone 
and a new earnestness to the Republican 
party, and has so steered events as probably 
to have thrown its leadership into the hands 
of men who represent the people and not 
corporation-ruled boroughs and states.” 


Railways. ‘‘Two Views of the Railroad 














528 


Question: I, Brotherhoods and Efficiency, by 
William J. Cunningham; II, Authority and 
Efficiency, by James O. Fagan.” Atlantic, 
v. 104, pp. 289, 302 (Sept.). 


Mr. Fagan here attacks the difficult problem 
which confronts the Pennsylvania Railroad 
on account of its refusal to meet the demand 
of the railroad brotherhoods for an increased 
share in the management of the road. The 
Pennsylvania is the last of the personally 
managed roads. The other side of the ques- 
tion is taken by W. J. Cunningham, who 
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supports the position taken by the brother. 
hoods. 


“The Position of English Railways.” By 
W. M. Acworth. North American Review, 
v. 195, p. 367 (Sept.). 


“It is impossible to suppose that England 
will submit to an almost unregulated railway 
monopoly. The present position cannot be 
—,. ... I can see but one outlet 
rom the position in which English railways 
find themselves, and that outlet is state pur. 
chase.” 





Reviews 


THE HARVARD LAW 
SCHOOL. 


History of the Harvard Law School and of Early 
Legal Conditions in America. By Charles Warren, 
of the Suffolk bar. Lewis Publishing Co., New 
York. 3v. (1908.) Pp. 543, 514-++appendices and 
index 46, alumni roll 397. 


R. CHARLES WARREN of the Boston 
bar has compiled an extremely read- 
able history of the Harvard Law School, which 
will be of interest not only to its own alumni 
but to those of other institutions as well. 
A great deal of material has found its way 
into these volumes relating to the history 
of the legal profession in America, and the 
part which the Harvard Law School has 
played in American legal education generally. 
The first dozen chapters do not deal with the 
Law School at all, but present a detailed 
sketch of the bar in Colonial times and from 
the close of the Revolution up to 1817, the 
year in which the School was founded. In 
this introduction, it is not alone the Massa- 
chusetts bar which receives attention but 
that of other states as well. 

The treatment adopted in the subsequent 
narrative is richly flavored with’ anecdote 
and is such that every one will find these 
volumes of interest. The School has educated 
many lawyers who have achieved an inter- 
national reputation, as great jurists,advocates, 
statesmen, or teachers of law, and the volumes 
are full of information of a distinctly personal 
kind regarding a multitude of fascinating 
personalities which have exerted a tremendous 
if not a controlling influence upon the ideals 
of the profession in America. The author, 


HISTORY OF 


of Books 


moreover, has not only reviewed a large part 
of the development of the profession itself 
outside of New England, but also that of the 
law as molded by many famous decisions 
which are in one way or another related to 
the main topic. The early struggles of the 
School to overcome various material obstruc- 
tions, for example, lead to much historical 
exposition of the Dartmouth College and 
Charles River Bridge cases. The pages which 
deal with these cases are intensely interesting, 
and throw new light on the fascinating per 
sonalities which figured in those epoch-making 
decisions. 

The first law professorship established in 
America was founded in 1779, at William 
and Mary College, in Virginia, but the first 
law school in the country was started in a small 
wooden building at Litchfield, Conn., in 1784. 
When the Harvard Law School was estab- 
lished, in 1817, legal education in special 
schools of preparation was not regarded with 
favor by the majority of the profession, and 
the growth of the law schools which are now 
so numerous is a comparatively recent de- 
velopment. The success of the Harvard Law 
School under the Story régime largely led to 
the growth of American law schools after 
1830. 

The history of the Harvard Law School 
and that of the case method of teaching law 
are closely intertwined. The case system, 
originated by Professor Langdell, whose ser- 
vices to the school and the profession cannot 
be overestimated, receives a treatment be- 
fitting its importance. As an illustration of 
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the extent to which this system has influenced 
legal education in America, Mr. Warren’s 
quotation from a letter written by Professor 
J. i. Beale, Jr., in 1908, is of interest :— 


“The following important schools have come to 
the Harvard Law School for teachers to such an 
extent that their policy may be said to be largely 
influenced by the case method:— 

“University of Maine; Fordham, New York; 
George Washington, District of Columbia; Cleve- 
land and Cincinnati, Ohio; University of Indiana; 
Northwestern University, Chicago; University of 
Illinois; University of Wisconsin; University of 
lowa; University of Missouri; University of Ne- 
braska and Coslaieten University, Nebraska; Wash- 
burn University, Kansas; University of Colorado 
and University of Denver, Colorado; University 
of North Dakota; University of Utah; University 
of Washington and — aw School, Washing- 
ton; University of California and Stanford Uni- 
versity, California.’ 

This history evidences an immense amount 
of gleaning from out-of-the-way sources of 
biographical and historical information, and 
the volumes are worthy of their subject. 
Future writers will find in them rich materials 
for the history of American law that will some 


day be written. 


EQUITY PRACTICE AND PLEADING IN 
FEDERAL COURTS 


Federal Equity Practice; a Treatise on the Plead- 
ings used and Practice followed in Courts of the 
United States in the Exercise of their Equity Juris- 
diction. By Thomas Atkins Street, Professor of 
Equity in the University of Missouri. Edward 
Thompson Co., Northport, Long Island, N. Y. 3v. 
Pp. xc. 1663-+ appendix 160-++table of cases 80-+ 
index 200. ($19.50 delivered.) 


HE subject of equity pleading and prac- 
tice in the federal courts is one which 


has greatly increased in importance of late 
years, and one of our leading American jurists 
has produced the first treatise which com- 


pletely covers the subject. Professor Street 
has given the profession a voluminous work 
marked by much fullness of detail and most 
extended research in what is to a large extent 
Virgin territory. His analysis has been in 
large measure carried out at first hand from 
a close study of a vast range of judicial de- 
cisions, and he has found little to aid in the 
‘execution of a formidable task in the work 
of previous text-writers. His authorities 
are mainly the decisions themselves, and his 
table of cases cited contains upwards of 
twenty-five hundred headings. Where points 
were left obscure or unsettled by the American 
cases, the decisions of the English Chancery 
have been resorted to for assistance, and the 
English works of Smith and of Daniell have 
been utilized to a large extent. Gibson’s 
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“Suits in Chancery” has also been used, but 
for the most part the author has carried out 
his undertaking with only his own resources 
to reply upon, and the achievement reflects 
great credit upon his powers, and is, in fact, 
a monumental one. 

Lawyers engaged in federal practice will 
be pleased at the full treatment accorded to 
many special subjects on which relatively 
little has hitherto been written, such as, for 
instance, jurisdictional averments, ancillary 
proceedings, pleas, references and proceedings 
before master, evidence, injunctions, re- 
ceivers, ancillary receivers. The treatment 
of the whole field is eminently complete, 
exhaustive, and practical. The field had so 
far developed that it needed exclusive treat- 
ment of this sort at the hands of one who 
could present an authoritative discussion 
serving the practical needs of the federal 
practitioner. Professor Street’s work will 
doubtless remain for a long time the standard 
one covering a subject of great and growing 
importance, and it will not be duplicated or 
superseded for many years to come. 


NEW BOOKS RECEIVED 


ECEIPT of the following new books, 
which will be reviewed later, is acknowl- 
edged :— 


Free Press Anthology. Compiled by Theodore 
Schroeder. Truth Seeker Publishing Co., New York. 
Pp. viii, 266. ($2.) 

New York State Library. Index of Legislation» 
1908. (Legislation 38.) Edited by Clarence B. 
Lester, Legislative Reference Librarian. University 
of the State of New York, Albany. Pp. 264. (50 cts.) 


Manual for Election Officers and Voters in the 
State of New York. <' F. G. Jewett, Former Clerk 
to the Secretary of State. 17th ed. Matthew 
Bender & Company, Albany. Pp. xxii, 561-4 index 
83. ($4.) 

The Basis of Ascendancy: A Discussion of Certain 
Principles of Public Property Involved in the De- 
velopment of the Southern States. By Edgar 
Gardner Murphy. Longmans, Green & Co., New 
York. Pp. xxiv, 248. ($1.50 net.) 

Notes on Massachusetts Practice with Reference 
to Proceedings before Masters and Auditors and 
their Reports. By Frank Paul, of the Suffolk 
County Bar. Little, Brown & Co., Boston. Pp. 
Xxvi, 183-++index 48. ($3 net.) 

Principles of Politics, from the Viewpoint of the 
American Citizen. By Jeremiah W. Jenks, Ph.D. 
LL.D., Professor of Political Economy and Politics 
in Cornell University. Columbia University Press, 
New York. Pp. xvi1i, 175-++-index 11. ($1.50 net.) 

Brief Making and the Use of Law Books. By 
William M. Lile, Henry S. Redfield, Eugene Wam- 
baugh, Edson R. Sunderland, Alfred F. Mason, and 
Roger W. Cooley. Edited by Roger W Cooley. 
2d ed. West Publishing Co., St. Paul, Minn. Pp. 
xii, 302 + appendices (2) 255 and index 14. 


Latest Important Cases” 


Automobiles. See Patents. 


Banking. See Usury. 

Bankruptcy. State a “Person” under the 
Bankruptcy Act—Priority against Debtor's 
Estate. U.S. 

In the case of In re Western Implement Co., 
22 Am. B. R. 167 (D. C., Minn.), it was held 
that a state is a “person” within the meaning 
of the Bankruptcy Act, 1898, and where a 
debt due to a state is entitled to priority under 
its insolvency law, it is, under section 64b (5) 
of the Bankruptcy Act, entitled to priority 
against the debtor’s estate in bankruptcy. 

Bill of Rights. Measurement of Arrested 
Person before Conviction—‘' Rogues’ Gallery” 
Portraits— Rights of the Accused. Md. 

Where an injunction had been granted in 
the lower court restraining the police authori- 
ties of Baltimore City from measuring and 
photographing, before conviction, a person 
arrested on a felony charge, and it was not 
directly charged that the police intended to 
put his photograph in their ‘‘rogues’ gallery” 
or to distribute copies of it to the police of 
other cities unless the prisoner was convicted 
or became a fugitive from justice, the Court 
of Appeals of Maryland (Schmucker, J.), in 
Downs v. Swann (June, 1909, N. Y. Law Jour., 
Sept. 13, 1909), affirmed an order dissolving 
the injunction, and held:— 

“In our opinion the photographing and 
measuring of the appellant in the manner and 
for the purposes mentioned, and the use of 
his photograph and the record of his measure- 
ment to the extent set forth in the answer by 
the police authorities of Baltimore City, 
would not constitute a violation of the per- 
sonal liberty secured to him by the Constitu- 
tion of the United States or of this state. . . . 
But we must not be understood by so doing to 
countenance the placing in the rogues’ gallery 
of the photograph of any person, not a 
habitual criminal, who has been arrested, but 
not convicted, on a criminal charge, or the 


*Many of these decisions are not yet reported, and 
no citations can be given. Copies of the pamphlet 
Reporters containing full reports of such of them 
as are cited in the National Reporter System may 
be secured from the West Publishing Company, 
St. Paul, Minnesota, at 25 cents each. In order- 
ing, the title of the desired case should be given 
as well as the citation of volume and page of the 
Reporter in which it is printed. 


publication under those circumstances of his 
Bertillon record.” 

Copyright. Construction of Contract between 
Author and Publisher— Newspaper Not En. 
titled to Book Rights without Express Author. 
ity—Its Right to Determine Form of Copyright 
as Against Trespassers. U.S. 

Two federal courts in different jurisdic 
tions took diametrically opposed views of the 
character of the copyright of the New York 
Times in Peary’s story of his discovery of the 
North Pole in decisions rendered Sept. 11, 
one at New York, the other at Chicago. The 
contract of Commander Peary with the 
Times had contained the following provisions 
bearing upon the particular point on which 
Judge Hand and Judge Grosscup failed to 
agree :— 

“The Times is to have the sole rights to the 
news of the discovery, and is to have the 
exclusive right of its publication in all parts 
of the world. . . . Iam free to sell the maga- 
zine and book rights to my best advantage.” 


Judge Learned Hand, in the United States 
District Court for the southern district of 
New York, dissolved the injunction he had 
granted the Times Sept. 9 restraining the 
New York Sun and the New York World 
from reprinting Commander Peary’s copy- 
righted despatches to the Times describing 
the discovery of the North Pole. The Court 
remarked that had the complainants received 
the right from Lieut. Peary to publish the 
story of the discovery in pamphlet form, the 
copyright would have been perfected by their 
compliance with the statute requirements with 
regard to the copyright of pamphlets. ‘The 
contract gave to them, however, only the 
right to a news publication of the story, which 
I understand to mean that they meant to 
publish it in what fairly came within the 
description of being a newspaper. If so, the 
antecedent publication of a pamphlet was not 
the publication which the statute requires, 
for that must be a publication by the pro- 
prietor.”’ 

The opposite result was reached in the deci- 
sion of Judge Peter S. Grosscup of the United 
States Circuit Court, at Chicago, in the suit 
brought by the Chicago Tribune for a similar 
injunction against four Chicago newspapers, 
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the Record- Herald, Inter-Ocean, Examiner, 
and American. Judge Grosscup, who was 
aware of the ground taken twelve hours pre- 
viously by Judge Hand in New York, said:— 
“In the absence of the stating of any par- 
ticular form I should think, at least as against 
a trespasser, that the publisher was invested 
with authority to determine the form of 
copyright. He might not have that right as 
against the author, when it comes to deter- 
mining their rights under the contract, but 
certainly he would have that right on behalf 
of himself and the author, having the manu- 
script in his hands, as against a trespasser.”’ 


Corporations. Fiduciary Duties of Pro- 
moters—Breach of Trust in Taking Secret 
Profits—Joint Tortfeasors. Mass. 

The Supreme Judicial Court of Massachu- 
setts, in a decision handed down Sept. 15 in 
the case of Old Dominion Copper Mining & 
Smelting Co. v. Albert S. Bigelow, awarded 
the plaintiff $2,045,726, and placed itself on 
record in opposition to the ruling offered by 
the United States Supreme Court in the 
Lewisohn case, Chief Justice Knowlton and 
Mr. Justice Norton dissenting in their view 
of the law and Mr. Justice Hammond with 
regard to the facts. 

The decision follows the Court’s former one 
in 1905, holding Bigelow under liability for 
a breach of his fiduciary relation to the cor- 
poration. 

The Court (Rugg, J.) said:— 

“It would be a vain thing for the law to 
say that the promoter is a trustee subject 
to all the stringent liabilities which inhere in 
that character and at the same time say that, 
at any period during his trusteeship and long 
before an essential part of it was executed 
or his general duty as such ended, he could, 
by changing for a moment the cloak of the 
promoter for that of director or stockholder, 
by his own act alone, absolve himself from 
all past, present or future liability in his 
capacity as promoter. 

“Nothing can be said in support of a busi- 
ness enterprise carried on by promoters, which 
involves the purchase by them of mines, cost- 
ing and intrinsically worth $1,000,000, with 
money in substantial part solicited from as- 
sociates on representations that a corporation 
is to be formed with a capitalization of 
$2,500,000, of whose stock $2,000,000 is to be 
issued for conveyance to it by them of the 
mines and the rest for cash, the actual organi- 
zation of the corporation under the laws of a 
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state which permitted the issuance of capital 
stock for property conveyed only to the real 
value of the property with a capital of 
$3,750,000, of which $3,250,000 is issued as 
fully paid for conveyance of the mines, the 
settlement with a very great majority of the 
associates on the basis of a sale for $2,000,000 
of stock as at first represented, the promoters 
retaining 1,250,000 shares as a secret profit, 
intending also to procure from the public 
subscriptions for $500,000. . . . 

“The ground of the defendant’s liability is 
his breach of trust as a promoter. It follows 
from what has been said as to the nature of 
the wrong done by the defendant that he is 
liable in solido. The act of the defendant and 
Lewisohn was a joint act for the benefit of 
Pet... 3” 


The Court further decided that the plain- 
tiff is not barred from recovery by the decision 
of the Supreme Court of the United States 
in the case of Company v. Lewisohn. Bigelow 
was not a party, nor was there any evidence 
that he participated in the defence of that 
case. It further decided that the final decree 
in that case is not a bar. 

Chief Justice Knowlton, in a dissenting 
opinion, held that the decision of the federal 
Court settled the merits of the present case. 
“In addition to the deference that a unani- 
mous opinion of the Justices of the Supreme 
Court of the United States should receive in 
any other Court, it is for me a very important 
consideration that upon questions which will 
often be litigated in the federal tribunals by 
reason of the diverse citizenship of the parties 
the law ought to be the same in the state 
courts as in the federal courts. It would be 
unfortunate if in this large class of cases 
the rights of a suitor should depend on 
whether he is finally held subject to the 
jurisdiction of a federal court or to that of a 
state court.” 


Corporations. Personal Liability of Direc- 
tors—Ignorance Due to Neglect of Duty Action- 
able. N. Y. 

Thirteen former directors of the Trust Com- 
pany of the Republic were held responsible 
in a decision made public Sept. 3 by Justice 
Van Kirk, for losses sustained by the trust 
company through loans made in 1902 by its 
president, Daniel Leroy Dresser, from the 
company’s funds on securities of the United 
States Shipbuilding Company, for which resti- 
tution to the trust company was asked in a 
suit brought by Charles H. Kavanaugh, a 
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stockholder, against the directors. The action 
was tried at Saratoga early in the summer. 
The Court held the directors personally 
responsible for the severe losses which had 
been due to some remarkable loans, saying :— 


“‘Where the duty of knowing exists igno- 
rance due to negligence of duty creates the 
same liability as actual knowledge and fail- 
ure to act thereon. Where trusted officers 
cause loss the directors who trusted them, 
and therefore neglected to exercise the care 
a reasonably prudent man would exercise in 
his own affairs, cannot escape liability if 
such care would have avoided or lessened the 
loss.”’ 


The Court held that if directors see fit to 
intrust the business of the corporation to 
officers and employees, they assume the re- 
sponsibility, and may be held responsible for 
the acts of these employees. 


Criminal Law. See Bill of Rights. 


Defamation. Letter Asking Bank to Press a 
Creditor’s Claim and Slurring Character of 
Plaintiff not Privileged. Ala. 

A caustic letter resulting in the libel suit 
of Ferdon v. Dickens, 49 So. Rep. 888, was 
written by a creditor to a bank, instructing 
it to present its claim to plaintiff, and if it 
was not paid to turn it over to a justice of the 
peace with instructions tosue. It was claimed 
that the letter was a mere instruction from a 
principal to an agent to institute attachment 
proceedings against a debtor, whom the 
creditor had probable cause for believing to 
have left or to be about to leave the state, for 
the purpose of defrauding his creditors. The 
Court held, however, that the letter was not 
written to an agent. The mere dictation of 
such a letter and its subsequent signing and 
mailing was a sufficient publication to sup- 
port the action for libel. -The circumstances 
attending its writing and publication did not 
bring it within the class of privileged com- 
munications. 


Disorderly House. “Loan Sharks May be 
Reached by Indictment for Keeping “= 
House— Usury Statutes. N. 

In State v. Martin, recently decided by the 
New Jersey Court of Errors and Appeals, 
where an indictment against the prisoner, who 
was manager of the Loan Company of Trenton, 
was found charging him with the keeping of 
a disorderly house, it was held that ‘it must 
be accepted that any place in which illegal 
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practices are habitually carried on is a dis. 
orderly house.”’ 

The court of last resort further said: “Nor 
do we think the suggestion sound that the 
taking of usury is not unlawful because the 
statute does not prohibit the borrower from 
paying it. If it is, then the sale of liquor 
without a license is not unlawful, although 
prohibited by statute, for there is nothing in 
the statute which imposes any penalty ona 
person who purchases liquor from an unlicensed 
vendor, or which forbids any one from 9 
purchasing.” 

Evidence. 


Indians. Government Cannot Bring Suits 
on Behalf of Indians Granted Citizenship~ 
Oklahoma Lands. N. Y. 

Judge Ralph E. Campbell of the United 
States Circuit Court for the Eastern district 
of Oklahoma rendered a decision late in August 
sustaining the defendants’ demurrers in the 
Oklahoma Indian land alienation suits. The 
action, which was brought by the govern. 
ment to recover land for Indians, was ordered 
dismissed. Titles obtained from the Indians 
before the act removing restrictions went into 
effect are good, decided the Court. The land 
involved is worth millions. 

Judge Campbell, in his decision, insisted 
that the act of Congress conferring statehood 
on Oklahoma, including old Indian Territory, 
conferred citizenship, both state and national, 
upon all members of the civilized tribes. 
Thereby the government relinquished guar- 
dianship, and had no right to sue for the pro- 
tection of the Indians any longer. About two 
million acres of land are involved in the deci- 
sion. 


Intoxicating Liquors. Constitutionality of 
State Prohibition Law Upheld Except as Re- 
gards Interstate Shipments. Tenn. 

The act of the last Legislature of Tennessee 
prohibiting wholesale as well as retail sales of 
liquor in the state of Tennessee has been 
upheld in all of its provisions, except as re- 
gards sales for shipment outside the state, in 
an opinion handed down in the Chancery 
Court by Chancellor T. M. McConnell. This 
is the first decision reached by any court in 
Tennessee as to the constitutionality of the 
state-wide prohibition law, which became 
effective in July. The Court holds that 
interstate commerce laws take precedence of 
state laws in the matter of shipments outside 
the state. The case will doubtless be taken 
to the state Supreme Court. 


See Procedure. 
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Latest Important Cases 


Interstate Commerce. Powers of Interstate 
Commerce Commission Under Hepburn Act— 
Right to F ix Zones of Trade Denied. U.S. 


The Interstate Commerce Commission was 
permanently enjoined from enforcing a lower 
through rate from the Atlantic seaboard to the 
Missouri River, in a decision handed down by 
the United States Circuit Court of the seventh 
dreuit in Chicago August 24, in the so-called 
Missouri River rate cases. The Commission 
had sought to establish a “long-haul” rate 
from the seaboard to the Missouri, somewhat 
less than the combined rates from the coast 
to the Mississippi and the Mississippi to the 
Missouri. Manufacturers and jobbers in the 
Missouri River region had represented that the 
seaboard rate of $1.15 to Minneapolis and St. 
Paul was a discrimination against them. 
Accordingly the Commission reduced the total 
rate from the Atlantic to the Missouri from 
that of $1.47 to that of $1.38 per hundred 
pounds. 

Judge Grosscup and Judge Kohlsaat, of 
the United States Court, concurred in the 
view that the Commission had exceeded the 
powers with which Congress intended to en- 
dow it. In his opinion Judge Grosscup 
said :— 

“The question raised in its larger aspects 
isnot so much a question between the shippers 
and the railroads as between the commercial 
and manufacturing interests of Denver and 
of the territory east of the Mississippi River 
on the one side and the commercial and manu- 
facturing interests of the Missouri River cities 
on the other. . 

“We are not prepared to say the Com- 
mission has not the power to enter upon a 
plan looking toward a system of rates wherein 
the rates for longer and shorter hauls will 
taper downward according to distance, pro- 
viding such tapering is both comprehensively 
and symmetrically applied—applied with a 
design of carrying out what may be the 
economic fact that, on the whole, it is worth 
something less a mile to carry freight long 
distances than shorter distances. 

“But it does not follow that power of that 
character includes power, by the use of differ- 
entials, to artificially divide the country into 
trade zones tributary to given trade and manu- 
facturing centres, the Commission in such 
cases having, as a result, to predetermine 
What the trade and manufacturing centres 
shall be; for such power, vaster than any one 
body of men has heretofore exercised, though 
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wisely exerted in specific instances, would be 
putting into the hands of the Commission the 
general power of life and death over every 
trade and manufacturing centre in the United 
States. ... 

“It must be understood, however, that these 
orders of the Commission are enjoined solely 
because, in our judgment, they lay upon the 
commerce and manufacturing of the localities 
affected an artificial hand that Congress 
never intended should be put forth, and 
therefore are outside the power conferred 
upon the Commission by Congress; for with 
the question of a reduction in rate, or a read- 
justment of rates from which such artificial 
results have been eliminated, we are not now 
dealing.” 


An objection raised in the decision to the 
order of the Commission was that it did not— 
and for physical reasons could not—regulate 
an intermediate rate to harmonize with the 
rather sweeping changes introduced by the 
Commission’s order. The position of the Com- 
mission on this subject is that to have fixed 
the rate from New York to the Missouri, for 
instance, under the unfair discrimination 
clause, it would then be in order to see that 
rates from Pittsburg and other intermediate 
cities were made to conform to the standard 
set in the first instance. 


In dissenting Judge Baker declared that the 
Commission, in ordering the through rates, 
had done nothing more than the railroads 
have always done. As the railroads were ex- 
tended west, he said, new through rates were 
constantly made, and these rates were less 
than the joint rates. He declared that had 
the Commission not acted the railroads would 
in time, with the growing wealth of the trans- 
Missouri country, have followed their own 
precedents and made a through rate from the 
seaboard to the Missouri. Surely if the rail- 
roads have this power, Judge Baker argued, 
the Commission likewise has it. If this power 
is too dangerous to be in the hands of commis- 
sioners bound by the sanctity of their oaths, 
did Congress desire to leave it in the hands 
of unbridled corporations? 


The case will be carried to the United States 
Supreme Court as soon as possible. Commis- 
sion Officials do not believe the Supreme Court 
will uphold Judge Grosscup. The feeling is 
strong that a powerful movement is afoot to 
break down the authority of the Commission. 
This is seen in the large number of suits being 
brought by the railroads. 





534 


Negligence. Res I psa Loquitur— Employer's 
Liability. Wash. 

The doctrine of res ipsa loquitur is held, in 
La Bee v. Sultan Logging Co. 47 Wash. 57, 
91 Pac. 560, 20 L.R.A. (N.S.) 405, to apply 
in case of injury to a servant through the 
alleged negligence of the master, where the 
facts eliminate blame on the part of the 
servant or his fellow servants, but show prima 
facie negligence on the part of some one. 


Nuisance. Mandatory Injunction to Quell 

Fire Which Has Become a Public Enemy. 
Pa. 

Within the city limits of Carbondale, 
Pennsylvania, a fire had been started near a 
coal mine by dumping hot cinders into an 
excavation. For some years the fire was so 
insignificant as to escape attention, but 
eventually it covered several acres and filled 
the entire mine. In an effort to check the 
flame an amount greater than the mine 
owner’s capital stock was expended with no 
beneficial results. In McCabe v. Watt, 73 
Atl. Rep. 453, a mandatory injunction was 
sought to compel the mine owner to extin- 
guish the fire on the ground that it consti- 
tuted a nuisance. The Pennsylvania Supreme 
Court held that if the fire ever was a nuisance 
in the legal sense it had long ago spread 
beyond any limitation, and should, in this 
advanced and dangerous stage, be treated as a 
public enemy against which the common inter- 
ests of all citizens should be united and that 
the enforcement of an injunction would re- 
quire the employment and supervision of a 
large force of men for a long period of time. 
This the courts would not undertake. 


Patents. Selden Patent on Gasolene Auto- 
mobiles—A Pioneer Patent. U. S. 

In the United States Circuit Court for the 
southern district of New York, Judge Hough 
filed a decision Sept. 15 in the suit of George 
B. Selden and Electric Vehicle Company v. 
Ford Motor Company and C. A. Duerr & Co., 
O. J. Gude Company, John Wanamaker and 
others, Société Anonyme des Anciens Etablisse- 
ments, Panhard & Levasseur, André Massenat, 
and Henry and A. C. Neubauer, which has 
been pending in the United States courts for 
several years, and in which 8,000 printed 
pages of testimony, comprised in thirty-two 
big volumes, were taken. The Court held:— 

“The statement of the complainants’ posi- 
tion seems sufficient to show that the subject- 
matter of these suits is the modern gasolene 
automobile. The defendants are severally 
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the manufacturer, seller, and user of the Ford 
machine (a well-known American make), and 
the maker and importer of the Panhard, , 
celebrated and typical French product. [f 
these defendants infringe, it is because the 
complainants own a patent so fundamental 
and far reaching as to cover every modern car 
driven by any form of petroleum vapor and 
as yet commercially successful. 

“If I have correctly apprehended it, there 
was room for a pioneer patent, and it must be 
held that on its face and in view of the art 
Selden’s was such a patent. This means that 
Selden is entitled to a broad range of equiva- 
lents.”” The cases will all be appealed. 


Procedure. Power of Court to Limit Number 

of Witnesses Called—Cumulative Testimony. 
RS 

Bearing upon the very important question 
how far the Court may legitimately go, in 
limiting the number of witnesses who may be 
called to testify on a particular point, in the 
interest of judicial expedition and court eff- 
ciency, a decision was handed down by the 
Supreme Court of Rhode Island in July, in 
Campbell v. Campbell et al., in which the Court 
(per Johnson, J.) reviewed the authorities 
with much care, and said (reported in National 
Corporation Reporter, v. 39, p. 107, Sept. 9, 
1909) :— 

‘The appellant’s counsel was forced either 
to close his case in rebuttal then and there 
[at 4.30 p. m., there being an evening session 
of the court of which he had not been noti- 
fied] on the testimony which he had already 
put in, or name the witnesses whom he would 
call on the following day. The trial justice 
also told him that he should hold him pretty 
rigidly to his number of witnesses on the fol- 
lowing day. We do not think that this was 
a proper exercise of judicial discretion. ... 

“It is also urged that in any event his testi- 
mony as to the mental condition of James 
Campbell would have been cumulative. Upon 
that point we think the language of the court 
in Ward v. Dick, supra, 45 Conn. 235, at page 
237, 29 Am. Rep. 677, is entirely in point: 
‘We know no better rule than to allow the 
party holding the weight of evidence an oppot- 
tunity to bring it to bear upon the jury, when 
it concerns the realissue.’.. . 

‘“‘We cannot say that the testimony of this 
witness outlined in his affidavit would have 
had no effect upon the jury, or that it might 
not have changed the result.” The Court 
ordered a new trial. 
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Latest Important Cases 


Res Adjudicata. Judgment Between Co- 
Defendants Who Were Adversary Parties a 
Bar—Joint and Several Obligations. N.Y. 

In Kohly v. Fernandez (July, 1909, N. Y. 
Law Jour., Aug. 31, 1909), the New York 
Supreme Court, Appellate Division, first de- 
partment, rendered a decision holding the 
judgment of the Cuban courts between co- 
defendants who were essentially adversary 
parties a bar to any subsequent action brought 
by one of such defendants against the other 
founded on the same cause of action. The 
Court (Scott, J.) said:— 

“Of course a judgment to be res adjudicata 
as to one of the parties must be so as to both, 
and therefore, if the judgment in the Cuban 
court would have been conclusive upon respon- 
dent if it had established the validity of the 
mortgage, it is conclusive upon the appellant 
to establish its invalidity. The mortgage was 
clearly a joint obligation of the brothers who 
signed it. It may also have been several, but 
it was certainly joint, as was their obligation 
topay under its terms. Hence any judgment 
that determined its invalidity as to one must 
of necessity equally determine its invalidity 
as to the other. The fact that the respon- 
dent, after entering an appearance in the 
action, did not answer, but permitted judg- 
ment to go by default, did not affect the 
binding force of the judgment as to him (Bell 
v. Gittere, 9 N. Y. Supp. 400, aff’d 134 N. Y. 
616). Nor does the fact that appellant and 
respondent were co-defendants in the action 
in Cuba deprive the judgment of its conclusive 
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force as between them. They were essentially 
adversary parties.” 


Usury. National Bank May Enforce Usuri- 
ous Mortgage Held in Good Faith and for 
Value. N.Y. 

A mortgage void as to usury under the laws 
of the State of New York may be enforced 
when held in good faith and for value by a 
national banking institution, was the declara- 
tion of the New York Supreme Court, Appel- 
late Division, first department, in its decision 
in the case of Slade et al. v. Bennett (July, 
1909, N. Y. Law Jour., Aug. 23, 1909). On 
this particular point the Court (Laughlin, J.) 
said :-— 

“There is no doubt, I think, that by virtue 
of the provisions of secs. 5197 and 5198 of the 
Revised Statutes of the United States the 
bank, if it be an innocent holder for value, 
could recover the principal due on the bond 
and mortgage, even though the instruments 
were tainted with usury ( Hazeltine v. Central 
Nat. Bank, 183 U. S. 132; Schlesinger v. 
Kelley, 114 App. Div. 546; Schlesinger v. 
Gilhooly, 189 N. Y. 1; Schlesinger v. Leh- 
mater, 191 N. Y. 69). . .. The serious ques- 
tion arising on this branch of the case, if it 
were necessary to meet and decide it, would 
be, I think, whether the evidence shows that 
there was any valid consideration for the 
assignment to the bank which would give it 
the right to enforce the instruments, if void, 
as between the original parties.” 


Usury. See Disorderly House. 





James Coolidge Carter 


By Harry R. BLYTHE 


Men walked with him and talked with him 
And in his life-work saw 

A fight so earnest it was grim, 
For honor, truth and law. 


Men wrought with him and fought with him 
But whether friend or foe, 
When came at last the Reaper grim 


They saw a hero go. 
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THE REFORM OF PROCEDURE 


RESIDENT TAFT has strength- 
ened the cause of the reform of 
procedure by adding the weight of his 
authority to that of the American Bar 
Association in urging that technicalities 
be no longer allowed to defeat justice. 
The suggestion that Congress should 
appoint a commission to report a system 
“‘to secure quick and cheap justice in the 
federal courts,’’ one that ‘‘will offer a 
model to the legislatures and courts of 
the states,’’ is approved by the Louis- 
ville Courier-Journal as a good one, in 
spite of the fact that “‘Congressional com- 
missions are not notably efficient.’’ The 
St. Louis Post-Dispatch says that the 
judicial procedure of every state deeds 
revision, and that a commission of this 
kind ‘‘would supply all the states with a 
basis for reform legislation.”’ 

That the states all have the same 
interests at stake, and can unite, if they 
choose, in a uniform system of proce- 
dure, is unquestionably true, and the 
New York Sun is unquestionably wrong 
in saying :— 

“The demand for uniformity and sym- 
metry in the political institutions of the 
several states constituting a vast republic is 
based on an assumed likeness in their differ- 
ent communities which does not always exist, 
The American Bar Association is wasting its 
time and labor in attempting to devise a 
uniform judicial system which will be satis- 


factory to all the states of the Union—in- 
cluding Oklahoma.” 
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Soy 


The newspapers of the country are 
practically united in their hearty ap- 
proval of the work of reform in state 
courts in which the American Bar Asso- 
ciation is interested. With the excep- 
tion of the Sun, and the New York 
Commercial, which thinks that the court 
traditions of each state ‘“‘command great 
popular respect, and legislatures are very 
conservative in the matter of making 
court changes,’’ we have found no news- 
papers adversely criticizing this program 
of the American Bar Association. 


PREPARATION FOR THE BAR 


HE Green Bag not only agrees with 

Dr. Saleeby that quality, not quan- 

tity, should govern the size of families, 

but thinks that it should likewise govern 

preparatory studies for admission to the 

bar. Referring to the recent action of 

the American Bar Association, the Lon- 
don Law Journal says :— 

“It was no good urging that great lawyers 
like Mr. Choate, formerly Ambassador to 
England, and Mr. Root, former Secretary of 
Foreign Affairs in Washington, fulfilled all 
the requirements in two years, and that no 
state has as yet required more than three 
years’ study. Henceforth it is to be four 
years’ work, and no qualifying by means of 
correspondence schools, which teach plumb- 
ing and other useful arts, besides law, will be 
allowed.” 

To make the case against a long course 
of preparation even stronger, the Detroit 
Free Press points out that not one of 
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our federal Chief Justices ever took 
a law school degree, and of the 
present Supreme Court bench “only 
Justices Holmes and Brewer could 
comply with the standard for ad- 
mission that now seems to appeal to 
the lawyers.” Many of. America’s 
greatest lawyers, Marshall included, 
were self-educated. 

It is not the length of time spent in 
preparation, but the quality of the 
preparation, that is the essential thing. 
Four years of preliminary study are 
certainly better than three, but it by 
no means follows that three years, under 
the right sort of regimen, may not prove 
adequate for the turning out of worthy 
candidates for the bar. 

The case book method and the text- 
book method of teaching law alike have 
the defects of their qualities. It is un- 
desirable that the law should be learned 
by rote, simply because it can be more 
quickly mastered by a process which 
does not cultivate the powers of legal 
reasoning and independent research; it 
is likewise disadvantageous to “‘plunge”’ 
a student into the ‘‘chaos”’ of adjudged 
cases, in the language of the late Edward 
J. Phelps, ‘‘to grope his way through it 
as best he may,” with the object of 
supplying him in that manner with 
adequate preparation for the practical 
requirements of his profession. We be- 
lieve that each method needs to be 
supplemented, to some extent, by the 
other. The student needs to organize 
and strengthen the knowledge gained 
by the case method by studying the 
great treatises and the common-law 
codes. The value of the latter, we be- 
lieve, has been pretty generally under- 
tated. While the dean of the New York 
Law School goes too far in asserting a 
tegular two-year course to be best, the 
American Bar Association’s four-year 
period goes to the other extreme. Three 
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years of study should for the average 
student be sufficient. 


MR. BERNARD SHAW POSES AS A 
COMMONPLACE PERSON 


HETHER Mr. George Bernard 
Shaw wrote his latest play to help 
on the reform of criminal procedure is 
exceedingly doubtful. But according to 
the London Law Times, the scene of 
“The Showing Up of Blanco Posnet,”’ 
which was produced in Dublin Aug. 25, 
after being refused a license by the 
censor in London, is really a study in 
jurisprudence :— 


“The scene is laid in the ‘Town Hall’ of a 
western town in the United States, and the 
incidents centre round the trial of Blanco Pos- 
net for the theft of a horse—the most heinous 
crime, in the eyes of the community, of which 
a man could be guilty. The ‘trial’ is con- 
ducted by the sheriff, who is assisted by a 
jury of twelve lynchers, and a length of rope 
with a noose at the end of it has a prominent 
place in the proceedings. The play presents 
an interesting picture of the administration 
of justice by a wholly uncivilized community, 
which possesses the vaguest ideas concerning 
criminal procedure and the law of evidence. 
Mr. Shaw shows up with infinite subtlety the 
crude beginnings of our modern system of 
criminal law and procedure, with all those 
checks and safeguards which thoughtless per- 
sons are so fond of decrying. The author’s 
representation of ‘rough justice’ or ‘the un- 
written law’ in action is instructive, though 
not alluring. The sheriff, with sarcastic refer- 
ence to the system of law that he is administer- 
ing, declares that ‘it would be more seemly 
to have a witness.’ The prisoner challenges 
the jury, and he is called upon to give his 
reasons. ‘I challenge it on the general ground 
that it is a rotten jury.’ The prisoner then is 
told that if he does not like the jury, he ‘should 
have stolen a horse in some other town,’ and 
then the trial proceeds. The whole play in- 
volves a compliment to modern law and the 
methods of lawyers that perhaps Mr. Shaw 
did not intend.” 


The play, we would judge, confirms 
the impression of Mr. Shaw as a man 
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more remarkable for his imprudence than 
for his jurisprudence. He will certainly 
lose his reputation for wit and original- 
ity if all his intended jokes at the ex- 
pense of the courts turn out to be only a 
commonplace plea for justice. 


THE OLD DARKEY AND HIS BIBLE 


FRIENDLY subscriber in the 
Philippines is good enough to send 
us an anecdote :— 


Judge James C. Jenkins tells of a case he 
had while a member of the Georgia bar. His 
client was not one of the patriarchs of old, 
but his name was Abraham Farrow, an old 
darkey born and reared in ante-bellum slavery 
days. 

His mistress had taught him to read a little 
and to read the Bible mainly. So Abraham 
appeared rather well up on Holy Writ, though 
he could scarcely or rarely ever tried to read 
anything else. Abraham owned the house 
and lot where he lived, but borrowed several 
hundred dollars and gave an absolute deed 
to it, as he contended to secure the loan. 
The grantee in the deed was a white woman 
who strenuously insisted that the deed was 
what it purported to be, an absolute deed of 
sale. 

The judge says he brought suit for Abraham 
against the woman to redeem the old negro’s 
home, and the woman employed able counsel, 
and the case was pending in court and vigor- 
ously contested for five years. 

There had been successive trials in which 
numerous witnesses were introduced by both 
parties; but the court set aside the several 
verdicts of the jury for one legal reason or 
another; so that there was a fourth and final 
trial. 

On this last trial there were two witnesses 
introduced who swore strongly for the de- 
fendant woman and against Abraham, neither 
of whom had testified in either of the three 
former trials. 

When the evidence was all in, and the 
argument was about to begin, old Abraham 
approached to his attorney and said: ‘‘Mister 
Jinkins, when you goes to argue dis case, I 
wants you to read to dat jedge de fifty-ninth 
and sixtieth vuses of de twenty-six chapter 
of Matthew, whar it says like dis: ‘At de las’ 
came two false witnesses.’ ’’ 
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The judge says that the court at this point 
adjourned for dinner, and in the meantime he 
provided himself with a copy of the Ney 
Testament, and when the court convened 
again in the afternoon he carried it with him 
and complied with the old darkey’s request, 
without making further argument. 

The case on the fourth and last trial was 
decided in favor of Abraham. 

The judge advises all young limbs of the 
law to read their Bibles. 


TWO “FUNNY ONES” 


E have received this communica- 
tion from a New York corre 
spondent :— 


Publishers'the Green Bag, 
Brookline, Boston, Mass. 

Gentlemen:—Below you will find a couple 
of ‘‘funny ones’’—if they may be called such, 
which, if deemed worthy, might fit into the 
next issue of the Green Bag. They were 
picked up around New York, in fact were 
told to the writer by the persons who claimed 
to have been present when the incidents 
occurred, and I have every reason to believe 
that the incidents really happened. 

(1) Judge of the New York City Court 
(a tall, stout gentleman, of German descent 
and accent) was calling the calendar in his 
court one morning, and after he had calleda 
certain case the lawyers engaged in the case 
arose and entered into an argument—one 
asking for an adjournment of a few days, and 
the other insisting that he was prepared to 
go on with the trial that morning. The 
attorney who wanted the adjournment then 
launched forth and started in by saying, 
“It seems to me—,’’ when Judge sud- 
denly brought his gavel down with a thump 
and looking at the attorney who had com- 
menced to speak, almost yelled at him, “It 
seems to you! It seems to you! It seems 
to me that to me the ‘seeming’ should belong— 
I’m de Judge.”’ 

(2) A little Hebrew lawyer was trying a 
case before a Justice in one of the Municipal 
Courts of New York, when in the course of 
examining a witness the opposing attorney 
put in an objection on the usual grounds, 
which was allowed by the court; whereupon 
the little lawyer blurted out, ‘‘Vill your Honor 


please give me an exceptance?”’ 
pee 
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THE SANCTION OF INTER- 
SMKANATIONAL {LAW 2) 


Ta time when there is much controversy 
A as to whether international law possesses 
or does not possess a sanction, we may perhaps 
be excused for offering some considerations 
concerning it in a department which aims 
primarily to entertain. 

Every law emanating from the sovereign 
jssanctioned. That it may become a law it is 
not essential that the machinery for its en- 
forcement be already in existence. If Congress 
when it passed the corporation tax law had 
provided no means for the collection of the 
tax, that fact would not make it any the less 
truly a law. The law is sanctioned from its 
having been promulgated by the sovereign, 
and whatever the sovereign people of the 
United States, through their delegates in 
Congress, lay down as a rule of social action 
islaw, whether any department of the govern- 
ment is equipped for its enforcement or not 
and whether the United States Army is able 
or unable to cope with any insurrection which 
the attempted enforcement of the law might 
provoke. 

The difference between international 
morality and international law is to be 
found in the complete freedom of one from 
all the attributes of sovereignty, and in the 
investment of the other with the sanction of 
the publicly promulgated or clearly implied 
consent of the nations. In so far as nations 
tacitly unite in the approval of customs and 
precedents which have controlled their acts 
fora long period, or reach a general agreement 
through regular channels regarding the solu- 
tion of mooted questions, an actual or positive 
international law, totally distinct from inter- 
national morality or Vélkerrecht, comes into 
existence. It requires no sanction beyond 
that of general international consent to render 
it positive law. There may be no international 
police in existence to enforce such law, or to 
compel the execution of the international 
court’s decrees, but the law is made binding 
by the principle of international sovereignty 
which it asserts, and when a crisis arrives 
that sovereignty, because its powers are un- 
limited, will be able to devise the necessary 
agencies for its enforcement. It does not 
follow, because there is no international navy, 
that a country cannot be compelled to conform 
to the decrees of the Hague tribunal. The 
combined strength of the nations greatly 
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exceeds that of the strongest of them, and a 
complete revolution of international law can- 
not take place in consequence of the caprice 
of any one nation which should attempt to 
foist its own de facto rules upon the system 
of international law and compel the com- 
munity of nations to accept them. 

This view seems to be shared by an eminent 
scholar who approaches the subject of inter- 
national law from a purelyscientfic standpoint, 
Dr. E. Von Ullmann, who in his recently 
published ‘‘ Vélkerrecht’’ avoids a distinctly 
national treatment and places his doctrine 
upon as soundly positive a basis as that of 
such writers as Hall. Yet this writer maintains 
that international law is based on the sense 
of international community. The community 
interest which has developed among civilized 
nations cannot exist, he maintains, without 
norms which are held in common, and which, 
because they are lived up to, exert an actual 
compulsion. The view of Westlake is not 
opposed to this. He writes: 

“States live together in the civilized world sub- 
stantially as men live together in a state, the differ- 
ence being one of machinery, and we are entitled 
to say that there is a society of states and a law of 
that society, without going beyond reasonable 
limits in assimilating variant cases to the typical 
case.” lanemwetianed Law, pt. I, p. 7. 

It is well, however, that the community of 
nations develops slowly, and that the world 
moves gradually toward the ideal of a world 
commonwealth. If it were otherwise, the 
greatest catastrophes the world has ever 
known would be in store for us. It is much 
better to build up the international common- 
wealth piecemeal, by means of covenants 
between the separate powers, than at a stroke 
through a codification undertaken by pleni- 
potentiaries or through the adoption of a 
written constitution or world legislature. The 
failure of the American Constitution to define 
exactly where the sovereignty of the American 
people was located cost the country a terrible 
Civil War, and a constitution which en- 
deavored to dispose of the delicate problems 
of international sovereignty could not fail 
to excite jealousy and strife, and to bring 
about a situation wherein nation would rise 

up against nation and continent be arrayed 
against continent in an interminable succes- 
sion of ghastly wars. It is well that the nations 
should refrain from entering into agreements 
covering all possible sources of friction for a 
time, and conduct themselves as best they 
may, like private individuals adjusting dis- 
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putes on which the law can throw no light 
by the appeal to each other’s moral convic- 
tions, or by the more primitive expedient 
of brute force. It is well that, for a time at 
least, reciprocal treaties of arbitration should 
partake in large measure of the character of 
private covenants, rather than of that of 
agreements in which the world state has an 
interest or to which it is a party. An agree- 
ment between three or four leading powers 
does not create international law. There is 
no sanction for the universal validity of 
principles on which they may unite. If there 
were, the real international law, which is thus 
far restricted in scope, could not so steadily 
progress towards a goal of systematic com- 
prehensiveness, and the advent of inter- 
national peace would be long deferred. 


WHISKERED JURORS 


N Illinois judge, whose name we will 

not give, made a recent address 

before the Illinois State Attorneys’ Asso- 

ciation, in which he told of the tricks 

of lawyers to win cases. Speaking of the 

prejudices of jurors and of judges, he 
said :— 

“Whiskers play a great part in law-suits, 
At present the prejudice in Chicago is against 
jurors with whiskers. It formerly was the 
other way. I know a judge who thought he 
was without prejudice and who thought only 
men with long whiskers made good jurors. 
The prejudice now is the other way and 
attorneys here generally reject men with long 
whiskers.” 

It is fortunate that this prejudice is 
not widely prevalent, for if it were 
there could hardly fail to be a sudden 
change in men’s fashions which would 
banish the smooth-shaven and mous- 
tached from American polite society. 


A VIRGINIA JUDGE IN 
VAUDEVILLE 


REMARKABLY good reproduction of 
fan old Virginia trial court seems to have 
been given lately in a London vaudeville 
house. The sketch originated in the enthu- 
siasm of a Virginia saloon-keeper for the stage. 


The Green Bag 


He was once taken on as a “‘supe,”’ to take the 
part of a Virginia judge, and he carefully 
copied the manner of Justice J. D. G. Brow, 
of Newport News, whom he knew well. The 
imitation made such a hit that the manager 
proceeded to build up the part of the judge 
into the central character of a more ambitious 
production. The play took well, and Kelly, 
the former saloon-keeper, has been getting 
$600 a week for his performances in London, 
Virginians abroad have been impressed by the 
realism of the piece, the colored population 
appearing on the stage in full force before 
the bar of justice. 


STRANGE CASE OF DUAL 
PERSONALITY 


HE strange case of Judge Joseph R. 

Clarkson, formerly of Omaha, adds one 

to the numerous instances of lost or dual 

personality related by the psychical research 
societies. 

On July 14 he tried a case in the court at 
Kenosha, Wis., in the morning and spent the 
afternoon at his office as usual. In the even- 
ing, his family being away on an automobile 
trip in Minnesota, he went down town and 
had a long conference with this law partner, 
District Attorney R. V. Baker. 

Leaving the office about nine o'clock, he 
said he was going to a meeting of the Knights 
of Pythias, and from that time he was as 
completely lost to the view of his family and 
friends as though the earth had opened and 
swallowed him up. 

His health apparently was good, and there 
was nothing in his manner or conversation 
on the last night when he was talking with 
Mr. Baker to show that his mind was in 
any way affected. 

On August 6, he was found by his friend, 
John Burns, who traced him first to a farm- 
house where he had applied for work. Cun- 
ously enough this farm was in the neighborhood 
where he had worked as a farm laborer during 
the period of his former aberration. Through 
information given by various farmers living 
in the vicinity, who remembered the missing 
man on account of his apparent culture, so 
incongruous with his seedy appearance, Judge 
Clarkson’s friend was enabled to trace him 
to the button factory of the Iroquois Pearl 
Button Company at Sabula, Ia. He was 
known there as John Paul. Finding Clark- 
son working at a machine, cutting buttons 
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out of clam shells, the friend addressed him 
by his right name. Clarkson looked up from 
his work, noted his friend, called him by name, 
and then with startling suddenness his memory 
of former things returned, and his first inquiry 
was for his wife and mother. Being assured 
that they were bearing up bravely under the 
strain of his disappearance, he expressed the 
desire to go home at once, but before leaving 
the factory he called together his fellow 
workmen and made them a little speech, tell- 
ing them something of how he happened to 
come into their midst. The two men took 
the first train out of Sabula, expecting to 
reach Kenosha late at night. Clarkson’s wife 
and mother, who had almost despaired cf 
ever seeing him again, were overcome with 
the excess of their joy when the news of his 
discovery reached them. 

This was Judge Clarkson’s second adventure 
of the kind. Eighteen years ago he disap- 
peared in the same way and was found in 
about the same circumstances. Evidently the 
character of the self he assumed during these 
lapses was similar in the two cases. 

“This incident,’”’ comments the Lincoln 
(Neb.) State Journal, ‘is a close counterpart 
of the case of Ansel Bourne of Rhode Island, 
well known among psychicists. Mr. Bourne, 
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an itinerant preacher of sixty-one, went to 
Providence to procure money to pay for a 
farm. Eight weeks later, during which he 
had been lost to friends, he came to himself 
at Norristown, Pa. All unconscious of his 
former self he had gone thither and engaged 
in running a small store under the name of 
A. J. Brown. Another somewhat similar case 
was that of Mary Reynolds of Pennsylvania, 
who up to the age of thirty-five alternated 
between two personalities of greatly different 
characteristics and of no relation to or knowl- 
edge of each other.” 


SHORT WILLS 


PROPOS of Mr. Harriman’s short, 
simple will, it is of interest to note that 
Lord Mansfield, as Tit- Bits relates, found half 
a sheet of note-paper ample for the disposal 
of his worldly possessions. Sir James Fitz- 
james Stephen’s will began and ended in 
thirteen words. A dozen lines served to dis- 
dose of Lord Russell of Killowen’s estate of 
nearly £150,000; while Lord Brampton of the 
Court of Exchequer, the brother of Anthony 
Hope, disposed of hisestate of nearly £142,000 
in four hundred words. 


The Editor will be glad to receive for this department anything likely to entertain the readers of 


the Green Bag in the way of legal antiquities, facetie, and anecdotes. 





A southern Missouri man recently was tried 
on a charge of assault. The state brought 
into court as the weapons used, a rail, an axe, 
a pair of tongs, a saw and a rifle. The de- 
fendant’s counsel exhibited as the other man’s 
weapons a scythe-blade, a pitchfork, a pistol 
anda hoe. The jury’s verdict is said to have 
been: ‘‘Resolved, That we, the jury, would 
have given a dollar to have seen the fight.” 

— Everybody’s. 


Heard in the Cardiff County Court. His 
Honor: ‘‘Oh, a case of damage feasant, is it?” 
Indignant female defendant, shaking her 
umbrella at counsel, whom she had not heard 
distinctly: ‘‘Damaged pheasant! They are 
barn-door fowls, and not damaged either, 
for I’ve kept and fed ’em well. How dare 
you tell the judge such lies?” 

—London Law Notes. 


A Massachusetts judge was recently con- 
fronted by a long list of cases in which, in 
nearly every instance, delays were asked for 
‘because of engagements of counsel. This led 
his honor dryly to remark: ‘‘I am here to 
look after the business of this Court and I 
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do not care in what order it is presented. 
But I do not think I ought to act as residuary 
legatee for the little time left to counsel who 
are occupied with auditors’ hearings and 
probate matters.” 


A gentleman lying on his deathbed was 
questioned by his inconsolable prospective 
widow. ‘Poor Mike,’’ said she, ‘‘is there 
annythin’ that wud make ye comfortable? 
Anny-thin’ ye ask for I’ll get for ye.” 

“Plase, Bridget,’ he responded, “I t’ink 
I’d like a wee taste of the ham I smell a-boilin’ 
in the kitchen.” 

“‘Arrah, go on,”’ responded Bridget. ‘‘Divil 
a bit of that ham ye’ll get. ’Tis for the wake.” 

—Central Law Journal. 


The following American substitute for our 
‘wooden liar’’ was found posted by a farmer 
on a tree in Illinois: ‘‘Notis.—Trespasers 
will B persekuted to the full extent of 2 mean 
mungrel dogs which ain’t never ben overly 
soshibil tu strangers and 1 dubbel barl shot 
gun which aint loaded with soft pillors; dam 
if ain’t gettin’ tired of this hel-raisin’ on my 
farm.”’ —London Law Notes. 
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Important Litigation 


An early decision in the case begun by the 
government under the Sherman law to break 
the Standard Oil combination is expected. 
It is believed by the Department of Justice 
that it will come shortly in the Circuit Court 
at St. Louis. 


The effect of Mr. Harriman’s death on the 
government suit pending against the Harri- 
man merger of the Union Pacific and the 
Southern Pacific is uncertain. Before he died 
it was expected by the Union Pacific that the 
suits were to be pushed hard this fall. 


The officers of the Internal Revenue Bureau 
who are charged with administering the new 
——— tax law have been apprised unoffi- 
cially of the intention of the corporations to 
resist the law in the courts and test its con- 
stitutionality, but the Treasury officers believe 
the law will stand the test, and their chief 
reliance is on the fact that it was drawn by 
able lawyers who adhered strictly to the 
Supreme Court decision upholding the right 
of Congress to tax a corporation for carrying 
on a business. 


The Department of Justice has been pre- 
gatet to bring Governor Haskell of Okla- 

oma to trial on indictments charging him 
with fraud in securing titles to certain Indian 
town lots in Oklahoma. The trial will prob- 
ably be called in October, and the officers of 
the Department of Justice were very hopeful 
of success until Governor Haskell’s attorneys 
filed motions in the federal court on August 16 
to quash the indictments, alleging conspiracy 
on the part of some of the members of the 
grand jury, and charging improper conduct 
on the part of the United States marshal, 
Grant Victor. 


Alleging that sixty-five insurance com- 

anies, representing a combined capital of 
$156,000,000, doing business in Arkansas, 
entered into a rate combination last Decem- 
ber, Prosecuting Attorney Jeffery filed suit 
at Little Rock, Ark., against these companies 
Aug. 19 for penalties aggregating $65,000,000 
under the state anti-trust statute. Elihu C 
Irvin, president of the Fire Association, has 
said: “It is merely a scheme to harass the 
companies and promote the political fortunes 
of those bringing them. There is no ground 
for them, but we intend to fight so that 
similar action in other states may be fore- 
stalled.” 


The Grosscup decision in the Missouri River 
rate case in the United States Circuit Court 
at Chicago, the beginning of a suit in the 
Des Moines case in which the Commission 
lately ordered rates reduced, the Willamette 


Valley case, which is being carried through 
the Supreme Court for the purpose of findj 

out whether the Interstate Commerce Com. 
mission has the power to regulate rates, and 
various other phases of the litigation which 
has been started, are looked on in Commis. 
sion circles as evidence that the railroads have 
determined to give the Commission battle at 
every legal turn. Ina great many cases, the 
Commission’s orders have been tied up with 
injunctions. This has hampered the Com. 
mission greatly in the administration of the 
law. Consequently a square decision of the 
Supreme Court on the constitutionality of the 
Hepburn act will tend to reduce these com. 
plications and delays. The Commission would 


like to see the lower federal courts deprived of 
the right to enjoin the orders of the Commis- 
sion, a step which was seriously considered 
when the rate law was passed. 


When the Supreme Court of the United 
States meets in October, it will have several 
interstate commerce law cases to be heard. 
The Willamette Valley case is set for Oct. 12, 
and those of Chicago & Alton v. Commission 
and [Illinois Central v. Commission are set for 
the same date. The roads are seeking to 
annul the order of the Commission requiring 
certain cars to be counted in making coal car 
distributions. On that date the Supreme 
Court will hear the famous Chicago live stock 
terminal charge case of Stickney et al. v. Com- 
mission, a bill to annul the order of the 
Commission requiring carriers to desist from 
exacting the $2 terminal charge on each car 
of live stock sent into Chicago from western 
territory. Still pending in the Circuit Court 
at Kansas City is the noted St. Louis ele- 
vator case, of great importance to the grain 
trade, the case of Diffinbaugh et al. v. Com- 
mission. Important questions as to the powers 
of the Commission in establishing through 
routes and joint rates are raised in the Port- 
land gateway case, that of Northern Pacific v. 
Commission. One of the first cases to come 
up in the October term will also be the Monon 
route case, in which the government is seek- 
ing to require the C. I.& L. to desist from 
accepting advertising in payment for trans- 
portation. 


Important Legislation 


The whole code of prohibition laws, includ- 
ing the drastic Fuller bill, passed the Alabama 
senate with little opposition and was signed 
by the Governor Aug. 25. There was no 
vote in the Senate against the elimination of 
that section prohibiting newspapers and maga- 
zines from advertising liquors. 


The juvenile delinquency law went into 
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efiect in New York on Sept. 1. Under the 
law a child of more than seven or less than 
sixteen years, who commits a crime, except 
crimes punishable by death or life imprison- 
ment, shall not be known as a criminal but 
asa juvenile delinquent. The punishment is 
the same as it was previously. 


Senator Cummins of Iowa has a plan for 
the enactment of legislation by Congress 
which would give the Interstate Commerce 

ission the power to establish a general 
schedule of freight rates for the entire coun- 
try. This = is similar to one adopted in 
England. He also proposes to make the 
orders of the Interstate Commerce Commis- 
sion official as to rates, except where the 
constitutional question of confiscation is in- 
volved. The project promises to attract some 
attention in Congress next winter. 


The model pure food law proposed by Dr. 
E. F. Ladd of North Dakota was referred toa 
special committee for investigation and report 
at the thirteenth annual convention of the 
Association of State and National Pure Food 
and Dairy Officers, held at Denver in the 
latter part of August. The advocates of the 
Ladd law maintain that the federal law is not 
suitable for the needs of all the states, and 
also that the national law should attempt 
no more than the regulation of interstate 
commerce. The opponents of the Ladd law, 
on the contrary, assert that any breaking 
away of the states from the federal laws would 
result in chaotic conditions. 


The prospects grow that Congress will be 
confronted by a notable program for corpora- 
tion legislation when it assembles in Decem- 
ber. President Taft appointed several of the 
government officials chiefly concerned with 
corporation matters to confer as a commission 
for the purpose of finding what should be 
done to amend the Sherman act and the inter- 
state commerce law. This commission con- 
sisted of Attorney-General George W. Wick- 
ersham, Solicitor-General Lloyd W. Bowers, 
Secretary of Commerce and Labor Nagel, Inter- 
state Commerce Commissioners Knapp and 
Prouty, and Representative Townsend of Michi- 
an. The commission has held conferences in 
New York City at the New York Bar Associa- 
tion in West 44th street for several days, 
but the result of these will not be made 
public till the commission has completed its 
work. It is believed that the commission is 
giving much consideration to the question of 
the unctions of the Interstate Commerce 
Commission and the supervision of stock and 
bond issues of corporations engaged in inter- 
state commerce, and that it may recommend 
making the Interstate Commerce Commission 
4 quasi-judicial body exclusively, its investi- 
piting functions being transferred to the 

ureau of Corporations and the Department 
of Justice. President Taft may announce the 
Commission’s findings on his return from his 
Western and Southern trips. Among the 
things which the President is reported to 
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favor are some curtailment of the powers of 
the Interstate Commerce Commission, some 
extension of the power to make physical valua- 
tions of railroads, a change in the commodities 
clause excluding common carriers from all 
other business than that of transportation, 
and a prohibition of the holding company 
device in the case of railroads. Attorney- 
General Wickersham has expressed the opinion 
that the legislation desired by the President 
can be framed constitutionally and that a 
detailed program can be worked out before 
November. President Taft takes the con- 
servative position that as practically every 
corporation of appreciable size throughout 
the entire country does an interstate business 
to undertake to license all would work a 
hardship. He has attempted, therefore, to 
state the broad general principle that federal 
license or supervision should be limited to 
those having the power “‘or the temptation”’ 
to effect restraints of interstate trade and 
monopolies. 


Personal— The Bench 


Judge Needham C. Collier, formerly of the 
Supreme Court of New Mexico, has become 
editor-in-chief of the Central Law Journal. 
Alexander H. Robbins, the former editor-in- 
chief, continues as managing editor. 


Sir Henri Taschereau, Chief Justice of the 
Court of King’s Bench, Quebec, recently 
asked to have his leave of absence extended 
until May, 1910. No doubt existed that his 
request would be granted. His Honor was 
last reported to be enjoying the invigorating 
air of the Mediterranean. 


Henry S. Hulbert of Detroit was on Aug. 
25 appointed associate judge of the Probate 
Court in that state. He was the first and 
only choice of Probate Judge Durfee, with 
whom he had been associated for seventeen 
years as register of probate. Among his new 
duties will be the charge of the Juvenile Court, 
in which department, it is thought, his experi- 
ence in the management of boys will make 
him most successful. 


According to current reports Associate Jus- 
tice John M. Harlan of the United States 
Supreme Court has no intention of retiring 
from the bench at this time. Justice Har- 
lan will be seventy-seven his next birth- 
day. Moreover, a rumor has been in cir- 
culation to the effect that Associate Justice 
McKenna is about to retire, but this is 
emphatically denied by his friends. 


Associate Justice William H. Moody of the 
United States Supreme Court arrived at his 
home at Haverhill, Mass., Aug. 31, suffering 
from an attack of rheumatism. As he was 
crippled in his lower limbs, and his frame was 
worn with the effect of his long illness, he 
was moved to his home in an ambulance, 
under conditions of secrecy, the desire having 
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been to shield him from disquieting public- 
ity. His confinement has not prevented him 
from being a diligent reader of novels and 
even of more serious books, and his physi- 
cians have reported him to be recuperating. 


Personal—The Bar 


William Travers Jerome, District Attorney 
of New York county, has offered himself as a 
candidate for re-election. He has been Dis- 
trict Attorney for nearly eight years, having 
been first elected on the reform ticket headed 
by Seth Low. His presence in the campaign 
will doubtless tend to make it more pictur- 
esque. 


To look after the interests of the govern- 
ment in litigation incident to the administra- 
tion of the customs laws, Attorney-General 
Wickersham on Aug. 12 appointed D. Frank 
Lloyd as Deputy Assistant Attorney-General 
of the United States. Mr. Lloyd is the first 
assistant United States Attorney for the 
southern district of New York. William A. 
Robertson, Edward R. Wakefield and Martin 
T. Baldwin, assistants to the solicitor of cus- 
toms, were appointed special attorneys to 
assist the new Deputy Assistant Attorney- 
General. 


Henry M. Hoyt, who has been selected to 
fill the new position of Counselor of the State 
Department, will have special supervision 
over all treaties. He will be the authority 
on international law for the department. Mr. 
Hoyt was Solicitor-General of the Depart- 
ment of Justice for several years. Mr. Hoyt 
received his education at Yale and the Uni- 
versity of Pennsylvania law school. He was 
formerly president of the Investment Com- 
pany of Philadelphia, but soon found that he 
could not resist the attractions of the pro- 
fession he had chosen as a young man. 


Sar Associations 


The lawyers of Athens, Georgia, met August 
28 to plan the reorganization of the Athens 
Bar Association. More than twenty-five of 
the city’s leading attorneys were present. 


The tenth annual meeting of the Bar Asso- 
ciation of North Dakota was held at Minot, 
N. D., Aug. 12. There was a fairly large 
attendance representative of nearly every 
city and town in the state. President F. H. 
Register delivered his annual address. 


The Dallas Bar Association of Dallas county, 
Alabama, held a recent meeting to take 
action by way of protest against the repeal 
by the legislature of the Dallas county laws 
governing juries. The lawyers of that county 
consider the local law about as near perfection 
as it can be made. 


Congressman Martin of South Dakota ad- 
dressed the South Dakota Bar Association on 
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“‘Federal Control of Corporations” at the 
annual meeting held at Deadwood, §. p 
Aug. 12-14. He favored federal license by 
charter. Officers elected included: presiden; 
E. E. Wagner; vice-presidents, Chamber 
Keller, Westley B. Stuart; secretary, J. 9 
Vorhees, Sioux Falls; treasurer, L. M. Simons 
The next meeting will be held in Sioux Falls 
in January. 


Only routine matters were attended to a 
the annual meeting of the Michigan State 
Bar Association, held at Detroit, on August 26, 
The committee on the Christiancy Memorial 
Fund reported that the sum of $1100 had 
been subscribed for the purpose of procuring 
a marble bust of Judge Isaac M. Christiancy, 
one of the four greatest jurists which Michigan 
has produced; this bust is to be placed in the 
capitol building library at Lansing, as a com. 
panion piece to the bust of Judge Campbell 
now located there. The following officers 
were elected for the ensuing year :—president, 
Harry A. Lockwood, Detroit; vice-president, 
Charles W. Perry, Clare; secretary, William 

Landman, Grand Rapids; _ treasurer, 


William E. Brown, Lapeer. 


The Colorado Bar Association gave con- 
siderable time to a discussion of what is known 
as the ‘third degree.’’ In Colorado this prac. 
tice is a felony, and H. E. Kelly of Denver, 
who drew the law now a part of the statutes 
of that state, said that it was not only cruel 
and atrocious but unconstitutional every- 
where in the Union. A notable feature of 
the meeting, which was held at Colorado 
Springs Sept. 3-4, was the address of Henry 
Latchford, M.A., formerly of the Inner Temple, 
London, who spoke on “Life in the Inner 
Temple, or the Haunts of the Muses.” Mr. 
Latchford is a graduate of Trinity College 
of the University of Dublin. Addresses were 
made in the afternoon by President Wilbur 
F. Stone and C. C. Butler of Denver. Mr. 
Stone’s subject was “‘The Ancient Laws oi 
Babylon,” and Mr. Butler discussed ‘Lynch- 
ing.’”” Former Mayor Henry C. Hall of Colo- 
rado Springs delivered an address one morn- 
ing on ‘Municipal Charters.’”’ The ever 
present subject of the relief of the congested 
condition of the state supreme court caused 
lengthy discussion. Officers were elected as 
follows: president, Lucius W. Hoyt, Denver; 
first vice-president, Henry C. Hall, Colorado 
Springs; second vice-president, E. L. Rege- 
nitter, Idaho Springs; secretary-treasurer, 
W. H. Wadley, Denver. 


The twenty-seventh annual meeting of the 
Missouri State Bar Association took place at 
Pertle Springs, near Warrensburg, Mo., on 
September 18 and 19. Among those present 
from Kansas City were Judge John F. Philips, 
Judge James Ellison, Judge W. O. Thomas, 
O. A. Lucas, F. W. Gifford, Jesse J. Vineyard, 
Rees Turpin, L. A. Laughlin, Pierre R. Porter, 
Thomas H. Reynolds and Edwin A. Krauthofi. 
The annual address of the president, F. N. 
Judson, was an elaborate review of the legis- 
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lation of Missouri and other states, together 
with a comprehensive discussion of the present 
movement for a reformed procedure. The 
newly elected — is J. W. Halliburton, 
of Carthage, Mo. Interesting papers were 
read on “Industrial Insurance,’ by J. M. 
Atkinson, Assistant Attorney-General of Mis- 
souri, and on “Employer’s Liability,” by 

nS. Dines of St. Louis. M. E. Rhodes 
Foctcai, Mo., chairman of the house com- 
mittee on revision in the last General Assembly, 
delivered an address on the manner in which 
the work of the revision committee had been 
done during the session. Then R. F. Walker 
and Homer Hall explained the manner in 
which the revision commission of 1909 was 
publishing the statutes. The feature of the 
occasion was the annual address, delivered 
by Mr. Justice Riddell, of the Court of King’s 
Bench, Toronto, the subject being ‘‘The 
Judicial Committee of the Imperial Privy 
Council.” There was also an address upon 
“The New Code of Civil Procedure in the State 
of Kansas,’”’ by Judge Stephen H. Allen of 
Topeka, Kans. The annual banquet was 
addressed by Judge Philips, Mr. Justice 
Riddell, Judge Allen and BE W. hmann 
of St. Louis. An important feature of the 
meeting was the adoption of the following 
resolution: ‘‘That the incoming committee 
on constitutional and statutory amendments 
be directed to formulate and present a scheme 
for the unification and simplification of the 
judicial system of the state of Missouri, where- 
by a system of judicature will be created ade- 
quate to promptly dispose of all the judicial 
business in the state of Missouri.’”’ The plan 
is to be reported to the 1910 convention. 


Necrology—The Bench 


George S. Purdy of Honesdale, Pa., Presi- 
dent Judge of the twenty-second judicial dis- 
trict of Pennsylvania, died September 1 at 
Mount Clemens, Mich. 


Judge Reuben James McNutt of Silverton, 
Colorado, died on July 31. He was born in 
Albany, N. Y., in 1841, and left for California 
in 1860. He was a member of the last terri- 
toriai legislature of Colorado and served as 
county judge. 

_ Judge L. C. Johnson, aged eighty-eight, died 

in Beauvoir, Miss., on August 14. He was 

widely known throughout Mississippi. He 

had held several positions of honor, having 

been chancery clerk of Marshall county for 

Many years. He was a man of considerable 
ming. 


_ Judge Benjamin F. Hoffman, formerly a 
judge of the Ohio Court of Common Pleas 
and for twenty years one of the leading 
lawyers of Youngstown, O., died recently 
at his home in Pasadena, Cal., where he had 
lived for twenty years. He was ninety-eight 
years old. He had been private secretary to 
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David Tod, Governor of Ohio during the Civil 
ar. 


Captain Samuel C. Lemly, U.S.N., who was 
Judge Advocate General of the Navy during 
the Spanish War, and prominent in the Schley 
Court of Inquiry, died September 4, at Wash- 
ington, D.C., after an illness of about a year. 
He was born in Salem, N. C., March 14, 1853, 
and graduated from the United States Naval 
Academy in 1873. He served three terms, 
of four years each, as Judge Advocate General, 
retiring in 1904. 


Hon. William T. Wallace, formerly Chief 
Justice of the Supreme Court of California, 
died at his home in San Francisco, Aug. 11, in 
consequence of a stroke of paralysis. He 
was one of the most prominent jurists 
in the history of California. He was born at 
Mount Sterling, Ky., March 22, 1828, and 
went to San José, Cal., in 1850. In 1856 he 
was elected Attorney-General. In 1870 he 
was elected a Justice of the Supreme Court, 
being Chief Justice from 1872 to 1879. In 
1871 and 1879 he was a candidate for the 
United States Senate, but was defeated. Later 
he was a superior judge in San Francisco, 
from 1887 to 1899. While on the bench he 
was responsible for Chris Buckley being de- 
posed as a Democratic boss. 


Judge Norman S. Buck, formerly associate 
judge of the Supreme Court of Idaho, a 
member of the last Washington legislature, 
died at Spokane August 20. On the bench 
in Idaho in 1885 he rendered a decision of 
national interest, on the ownership of the 
Bunker Hill & Sullivan silver-lead mine. The 
mine was discovered by one O’Rourke and 
his partner as a result of the pawing of a 
stray pack mule uncovering the outcropping. 
The owners of the mule later appeared, and 
claimed and were awarded a grub-stake inter- 
est in the mine by Judge Buck. 


Necrology—The Bar 


Branch H. Giles, formerly Deputy Attorney- 
General of Colorado, of the Denver bar, died 
August 29 at the age of about forty years. 


Frank M. Mayfield, of effersonville, Ken- 


tucky, died August 29. e was born in 1870, 
in Washington county, Ind. He was twice 
elected Prosecuting Attorney of Clark county, 
Kentucky. 


Richard K. Cross of Baltimore died August 
28 at Wianno, Mass., at the age of sixty-one 
years. He was a graduate of Princeton Uni- 
versity and the Maryland Law School, and 
was well known as a lawyer in Baltimore. 


Harry P. Waitneight of Phoenixville, Pa., 
one of the most prominent members of the 
Chester County bar, and president of the 
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Pheenixville board of education, died sud- 
i August 18, at the age of about forty- 
ve. 


The first negro lawyer to be admitted to 
the bar of Illinois, Lloyd Garrison Wheeler, 
is dead. He was born in Hillsboro, Ohio, 
in 1849. He had been business agent of the 
Tuskegee Normal and Industrial Institute 
since 1903. Mr. Wheeler died at Tuskegee, 
August 28. 


John C. Pegram, a noted lawyer of Provi- 
dence, R. I., president of the Rhode Island 
branch of the American National Red Cross, 
and identified with the principal financial 
institutions of that city, died Aug. 11. He 
Was sixty-seven years old and was born at 
Owensboro, Ky. 


Alonzo W. Church, whose attainments as a 
lawyer and as a man of high intellectual abil- 
ity were recognized throughout the country, 
died at his home in Newark, N. J., Aug. 12. 
He was once Librarian of the United States 
Senate, and had been general counsel for the 
Chicago & Alton Railroad. 


Col. Charles Eaton Creecy, a lawyer of 
marked ability and polish, of Washington, 
D.C., died at Atlantic City, N. J., on Aug. 9. 
He had practised before the Supreme Court 
of the United States, the Court of Claims and 
committees of Congress, representing the 
largest shipbuilding concerns in America. 


Hugh C. Ward of Kansas City, Mo., the 
wealthy law partner of Governor Hadley of 
Missouri, died of apoplexy Aug. 15 ina private 
sanitarium in New York City. He was forty- 
six yearsold. The Youn omen’s Christian 
Association of Kansas Gity lately received 
$25,000 from Mr. Ward, the last of many acts 
of benevolence. 


William F. Carr, one of the best known 
corporation lawyers in Cleveland, died in that 
city September 1, after an illness of four years. 
He was born at Canal Fulton, Ohio, in 1849. 
He was admitted to the bar in 1871, and 
shortly after being admitted to the Ohio Bar 
Association he became its president. The 
study of corporation law was his chief pleas- 
ure. 


Albert Gerald, an able young lawyer of 
Providence, R. I., who had achieved con- 
siderable success in his profession, was shot 
under circumstances which the coroner said 
indicated suicide, on August 19. He was 
educated at Brown University and Harvard 
Law School, and was a member of the firm 
of Edwards and Angell. No reason is known 
for the act. 


Alexander Grant, a lawyer and financier 
of Newark, N. J., died there August 17. He 
was fifty-six years old. Mr. Grant was edu- 
cated at the Newark Academy and at Harvard 
University. He was admitted to the New 


The Green Bag 


Jersey bar in 1882. He was a member of th 
American Bar Association and one of the 
founders of the Lawyers’ Club of New Jersey 
Since 1895 he had been counsel for the 
Franklin Savings Institution. 


A prominent young San Francisco lawyer 
Danek G. “4 died August 14, of nervoy; 

rostration. was born in Smartsville, 

aba county, Cal., in 1869. For several 
~~ he was associated with General James 

. Smith and Judge F. J. Murasky in the law 
business, and later entered into partnership 
with C. W. Lynch. He held one political 
gg nee as assistant prosecuting attorney 
in Police Judge Joachimsen’s court. 


One of the oldest practising attorneys in 
Vermont, Harvey K. Fowler, died of apoplexy 
at his home in Manchester, on August 17. 
He was one of a family of thirteen children, 
having been born in Poughkeepsie, N. Y.,, 
ony 1, 1818. He was admitted to the 

ermont bar in 1842. Since that time he had 
oe continuously. He was Judge of 

robate and Registrar of Probate for twenty- 
seven years. 


Col. William Nutt, formerly state senator 
and trial justice, died August 31 at his home 
in Natick, Mass. He was born August 5, 
1836, at Topsham, Vermont. He was ad- 
mitted to the Middlesex bar in 1868, and then 
began a long and honorable career as a lawyer, 
holding many positions of public trust. He 
helped to free Kansas and to form the Re- 
—s. party, and was offered the United 

tates Senatorship from Virginia by the “‘car- 
pet bag’’ government, but declined it. 


The death of District Attorney William L. 
Ammon of York, Pa., whose body was found 
in a stable loft August 24, is variously ex- 
plained as due to heart failure, or possibly to 
suicide. Mr. Ammon, for fifteen years secre- 
tary of the Standard Building and Loan Asso- 
ciation of York, had misapplied large sums 
of the funds of the association, according to 
his own admission made on the night before 
his death. He was elected county District 
Attorney in November, 1907. 


Stephen Moody Crosby died at North 
Cohasset, Mass., August 31, at the age of 
eighty-two years. He was born in 1827, and 
was graduated from Dartmouth College in 
1849, and from Harvard Law School in 18852. 
He was a member of the Massachusetts lower 
house in 1869, and of the state senate in 
1870-71. Actively interested in several bank- 
ing and other institutions, he was also pres! 
dent of the New Hampshire state branch of the 
Order of Cincinnati. 


Samuel C. Miller, an aggressive, forceful 
lawyer of Kansas City, who had held many 
Seman of trust there, died at Colorado 
prings Aug. 13, where he had gone for the 
benefit of his health. He was forty-eight 


years old. In 1896 he was elected County 
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er of the HF Attorney of Wyandotte county. He was the the city magistrates should be done away 
OF the nominee of the Republican party for judge with for the advantage of the community,’ 
’ Jersey, of the Circuit Court, which office was subse- said Magistrate Cornell Aug. 27 in Yorkville 
for the ently declared unconstitutional. Compara- Court, New York 4 in connection with an 

tively few men, cast upon their own resources alleged swindle in a horse deal. Counsel for 

at the age of sixteen and handicapped by the the defendant asked for his discharge on the 
lawyer, joss of both legs, had risen to greater heights ground that the complainant did not appear, 
nervous and overcome greater difficulties. and said that the grand jury would throw 
Ttsville, out the case. Magistrate Cornell made the 


ye above statement, and added: “The magis- 
ames ‘ rimin trates are trained in law and when after an 
the law E Crime and C al Law ; examination they hold defendants for trial 
nership Justice Zeller, in the Court of Special Ses- there is a miscarriage of justice when a grand 
0litical sions in New York City, suspended sentence jury composed of laymen who are over- 
ttorney Aug. 31 on Felix L. Droit, a professional whelmed with business hastily throws out 


chauffeur and participant in the Vanderbilt the cases.” 
5 cup race, for speeding when the latter promised 
neys in never again to drive an automobile in New : 
oplexy HE York state. Meeting of Attorneys-General 


‘idee ; The National Association of Attorneys- 
N.Y" _ The mayor of Des Moines, Ia., has declared General, meeting east of the Mississippi river 
pep in favor of allowing defendants in criminal for the first time, held its annual convention 
he had courts to plead under assumed names. Com- jn Buffalo, Aug. 27-28. 

menting on this, the Haverhill (Mass.) Gazette Attorney-General O’Malley of New York, 


. = says: “To make procedure less public would who was instrumental in bringing the conven- 
y decrease the probability of fair trial and equal tion to Buffalo, delivered the opening address. 
justice, at the same time taking away that He said that the conservative states of the 
test check to law breaking, a fear of East might learn from the young and vigorous 
enator public criticism through newspaper public- methods of the middle and extreme West in 
; home ity.” almost any matter of state administration, 
ae & Sa for they had profited by the mistakes made in 
rf ho Thomas Dudley Wells, chairman of the early days by the East. Little of the state’s 
. a committee on the parole of life prisoners, says, legal business being with the average citizen, 
“ inhis recent report submitted to the American the state in dealing with large interests must 
eR d Prison Association, that in states where the contend not only with lawyers of great ability, 
rai ” life sentence is rigidly enforced, the ratio of but also with unlimited means to conduct 
_ insanity among life convicts is nearly three litigation. Legal departments must be effi- 
” times as great as in the general body of felons, ciently organized. ‘‘In my judgment,’’ said 
and that only the dictates of social safety Mr. O’Malley, ‘‘an efficient state legal depart- 
L justify the state in putting a prisoner’s reason ment must of necessity embody at least three 
re 4 in peril. essential things :— 
ripe ———— ‘First—Salaries should be paid sufficient 
, be The New York police department have re- to attract to the public service, if not thebest, 
ae ceived a long report from the detectives Tony at least lawyers of high standing. _ 
ie Vacris and John R. Crowley, who went abroad “‘Second—There should be a sufficient num- 
por after the assassination of Lieutenant Joseph ber of deputies or assistants to take care of 
“<i Petrosino in Palermo on March 12, tocontinue all the ordinary legal business of the state. 
wha the Black Hand investigation which he had _ So far as possible, special counsel should be 
tae begun. After Police Commissioner Baker had done away with. Special counsel is generally 
conferred with the detectives, he said that expensive, and the work done is not, on the 
their report had been decidedly encouraging, whole, as satisfactory as with an office force. 
orth and might lead to the detection of the assas- The terms of deputy attorneys-general should 
ie sins of Lieutenant Petrosino. be for a longer period than that of the Attorney- - 
er ————— General. The term of Attorney-General in 
ty The American Prison Association has lately _ this state is for two years. In my judgment 
1852 held its annual meeting in Seattle. Topics this is too short. ; 
tite discussed included the abolition of sheriffs’ ‘‘Third—I believe all the law business of 
io fees, the indeterminate sentence, the juvenile the state should be conducted by and under 
oe court, outdoor employment for prisoners, the the Attorney-General.”’ 
ms sterilization of criminals, and medical ex- The second day of the convention was 
f the amination before trial. Amos W. Butler of marked by a discussion of the problems of 
Indiana was elected president. Mr. Butler delinquent corporations and of liquor asso- 
8 not a practical prison administrator. The ciations. Resolutions were adopted favoring 
next session will be held in conjunction with a radical change in court procedure by requir- 
ceful the International Prison Congress, which will ing dilatory pleas to be presented at the same 
any meet in Washington, D.C., in October, 1910. time as the answer and summarily disposed 
rado S meeting will be of deep interest to of; against the practice of employing special 
_ the penologists and criminologists everywhere. counsel by an Attorney-General; against the 
ight a indiscriminate use of the federal injunction 


unty “The grand jury ought to be abolished or to stay the hands of state officers in the 
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enforcement of state laws; declaring for uni- 
formity of laws in the regulation of trusts, 
and for co-operation by Attorneys-General in 
the correction of corporate abuses. 

The officers elected for the ensuing year are: 
president, Fred S. Jackson, Kansas; vice- 
president, U. S. Webb, California; secretary 
and treasurer, James Bingham, Indiana. 


Miscellaneous 


More than two-thirds of the American law 
schools have lengthened their average course 
from two to three years, according to a New 
York educator. 


The fire which occurred in the Parliament 
buildings at Toronto September 1 totally 
destroyed the Mowat law library, said to be 
one of the finest collections in Canada. 


The women lawyers of Ohio will form an 
association in September at a conference to 
be held in Columbus. The leader of the 
movement is Nellie G. Robinson of Cincinnati. 
The association will have members belonging 
to Cleveland, Toledo, Springfield, and San- 
dusky, as well as to Cincinnati and Columbus. 


The courthouse at Washington, Mason 
county, Kentucky, in which ‘Uncle Tom” 
of ‘‘Uncle Tom’s Cabin fame’’ was sold, was 
struck by lightning and destroyed Aug. 13. 
The building was erected in 1794. It was 
the sale of the aged negro at this place that 
gave Harriet Beecher Stowe the basis for her 


story. 


The New York State Association of District 
Attorneys was organized at Albany, Septem- 


ber 2. William Travers Jerome of New York 
was elected president; Beecher S. Clother of 
Glens Falls, vice-president, and Rollin B. 
Sanford of Albany, secretary and treasurer. 
The annual meeting will be held next Febru- 
ary, when the pending criminal code legis- 
lation will be discussed. 


The National Association of Real Estate 
Exchanges, through a committee on uniform 
laws, is considering the drafting of proposed 
uniform laws covering the topics of convey- 
ancing, notarial acknowledgments, filing of 
lis pendens, probate, and releasing of mort- 
gages, deeds of trusts, etc. The committee 
is conferring with a similar committee of the 


American Bar Association. 


The Revue de Droit International Privé had 
the misfortune to lose the services of its 
founder and editor, who died a few months 
ago. This valuable review, however, bids 
fair to continue the international studies so 
ably prosecuted up to the time of the death of 
M. Darras, and the current issue displays the 
undismayed energy of the new editor, Pro- 
fessor A. De Lapradelle, who is attached to 
the faculty of law of the University of Paris, 
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and is an associate of the Institut de Dyoj 
International. On the continued excelleng 
of the scholarship of this publication, unde 
its able new editorship, the world of learning 
can confidently rely. 


A special committee of the New York County 
Lawyer’s Association which was appointej 
to look into the requirements for admission 
to the bar has made a report in which it finds 
the present system of legal training fund. 
mentally wrong in these particulars: “The 
average student when he applies for admis. 
sion has no or a very inadequate knowledge 
of his various duties. The student is not ip. 
structed in the real nature and function of his 
office. The educational tests, preliminary and 
general, are wholly insufficient. Students are 
uninstructed in their outside unprofessional 
relation to the community.’”’ The report also 
— of the deterioration of the bench ip 

ew York county: ‘‘The spectacle of the ele. 
vation to a judgeship of a lawyer known and 
appreciated by the bar is a rare one. If the 
names of most of the candidates for judicial 
honors were submitted to the profession they 
would be overwhelmingly repudiated. In the 
main the bench is below the average. The 
lawyers of New York City today freely talk 
of the judges. They specify names, they say 
to one another, ‘Keep away from that court’ 
‘Avoid that judge,’ meaning beware of their 
slothfulness, ignorance, or immaturity. ... 
Whether the power of nominating judges can 
be taken from political organizations is a 
question. ... So long, however, as the 
system exists there necessarily will be an 
inferior class of judges.’’ The New York Sun 
denounces this criticism as an ‘‘abusive attack 
upon the judges,” and ‘‘a misleading diatribe,” 
and Judge Alton B. Parker, in a letter to the 
Sun, declares that most of the judges are 
really very good indeed, this being ‘‘strongly 
evidenced”’ by the fact that some of the New 
York lawyers recently gave a complimentary 
dinner to the Appellate Division. The Ou- 
look laconically observes that this letter 
throws more light upon Judge Parker himself 
than upon the facts in question and explains 
‘‘why he was defeated as a Presidential candi- 
date in 1904 by a popular majority against 
him of two and a half million votes and by an 
electoral majority against him of 196 votes.” 
But the committee is not attacking the judges 
personally, but the system by which they are 
selected. Mr. John R. Dos Passos, a prom 
nent New York lawyer, in a subsequent letter 
to the Sun, assumes responsibility for the 
report, and says of it: ‘‘It is the system under 
which judges are nominated which is im 
veighed against and not the individuals who 
are upon the bench. I am on terms of 
friendly relationship with all of them. They 
are creatures of the system. It will be a great 
disappointment if we do not have the — 
of the press of our state in an earnest effort 
to amend the rules of the courts relating to 
admission to the bar, which lawyers concede 
are inadequate to produce as a whole either 
capable lawyers or fully equipped judges. 
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Commercial Law and Corporation Practice 


No. 39 Plaza de Cervantes 


Washington _ Tacom 
CHAS. ELWIN GEORGE 
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309-10 Bernice Building 





Montreal 
JOHN J. CREELMAN, B.C.L. 
Barrister, Solicitor, etc. 
Merchants Bank Building, St. James Street 
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West Virginia Williams 
SHEPPARD, GOODYKOONTZ & SCHERR 


Commercial, Corporation, Real Estate 
and Insurance Law 
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SAMUEL J. WETTRICK 
Attorney-at-Law 


333-4-5 New York Block 
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